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1 

ISSUES PRESENTED 

1. Whet.her the deci.sion announced in Padilla v .  

Kentucky, obligating a criminal defense attorney, 

consistent with the Sixth Amendment, to advise a 

defendant of thc immiyration consequences of a 

criminal conviction, has retroactive application; 

and if so, 

2. Whether the defendant's prior conviction should be 

vscaLcd iL he has sufficiently demonstrated that 

his attorney unreasonably failed to properly a d v i s c  

t.he defendant of the potenti.al immigration 

consequences of his plea, and where that failure 

prejudiced the defendant. 

INTEREST OF THE AMICUS CURIAE 

The Immigration lmpact Unit. (TTU) of the 

Committee for Public Counsel Services (CPCS) provides 

trainirig and case-specific consultation for indigent 

persons reyarding the immiyration consequences of 

criminal conduct with which they have been charged. 

CPCS is st.at.ut.orily mandated to provide counsel for 

j.ndigent defendants in criminal proceedings in 

Massachusetts St-ate courts. A significant percentage 
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o f  C P C S ' s  c l i e n t s  a r e  n o n c i t i z e n s  p o t e n t i a l . 1 ~  a f f e c t e d  

by t h e  r e c e n t  d e c i s i . o n  of t h e  Supreme C o u r t  of t h e  

Unit .ed S t a t e s ,  P a d i l l a  v .  Kentucky, U.S. ~ , 130 

S .  C t .  1.473 (2010), i n  w h i c h  t . h e  Supreme C o u r t  h e l d  

t h a t  t h e  S i x t h  Amendmerit r i q h t  t o  c o u n s e l  i n c l u d e s  

a d v i c e  about immiyra t - ion  consequences  r e s u l t i n y  f rom a 

g u i l t y  plea a n d  t h a t  f a i l u r e  of c o u n s e l  to so  a d v i s e  

can  c o n s t i . t . u t e  i n e f f e c t j v e  a s s i s t a n c e  of counsel .  - I d ,  

a t  1486-148./. T h e  I I U  a c t i v e l y  a d v i s e s  t h e  n e a r l y  

3 , 0 0 0  p u b l i c  d e f e n d e r s  and  p r i v a C e ,  c o u r L - a p p o i n t e d  

a t t o r n e y s  i n  M a s s a c h u s e t t s  who r e p r e s e n t  i n d i g e n t  

d e f e n d a n t s .  

' [ ' h i s  a p p e a l  r a i s e s  issues o f  t remendous  p u b l i c  

i m p o r t a n c e  c n n c e r n i n q  t h e  r e t r o a c t i v e  a p p l i c a t i o n  of 

the P a d i l l a  d e c i s i o n .  I C  a l s o  p re sen t s  t h i s  C o u r t  

w i t h  a n  o p p o r t . u n i t y  t o  c l a r i f y  what ki.nd o f  p r o v i d e d  

o r  omi t - ted  a d v i c e  c o n s t i t u t e s  i n e f f e c t i v e  a s s i s t a n c e  

of  c o u n s e l ,  a n d  t h e  l e v e l  of p r e j u d i c e  t h a t  a 

d e f e n d a n t  m u s t  show i n  o r d e r  t o  p r e v a i l  on a m o t i o n  

for new t r i a l  u n d e r  F a d i l l a .  

~ 
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STATEMENT OF THE CASE 

Amicus a d o p t s  t h e  s t a t e m e n t  of t h e  c a s e  as  s e t  

1 f o r t h  i n  t h e  d e f e n d a n t ' s  b r i e f .  

STATEMENT OF THE FACTS 

Amicus  a d o p t s  t h e  s t a t e m e n t  of t h e  f a c t s  as se t  

f o r t h  i n  t h e  d e f e n d a n t ' s  b r i e f .  

SUMMARY OF THE ARGUMENT 

1. I n  2 0 0 8 ,  t h c  Supreme C o u r t  h e l d  i n  D a n f o r t h  

v .  ~ i n n e s o t a  t h a t  i t s  l e a g u e  v .  ~ Lane f o r m u l a e i o n  f o r  

r e t - r o a c t i v e  a p p l i c a t i o n  of  new r u l e s  of criminal 

p r o c e d u r e  t o  h a b e a s  c o r p u s  c h a l l e n g e s  was riot 

m a n d a t a r y  upon t h e  S t a t e s ,  a n d  t h a t  a S t a t e  c o u l d  

c h o o s e  t o  g i v e  b r o a d e r  e f f e c t  t o  new r u l e s  of c r i m i n a l  

p r o c e d u r e  t o  S t a t e  co l  l a t e r a l .  chal1.enges t.han i s  

r e q u i r e d  b y  Teague .  T h e  C o u r t  r e a s o n e d  t h a t  T e a w e  - 
w a s  i n k e n d e d  f o r  t h e  unique  f i n a l i t y  c o n c e r n s  r e l e v a n t  

t o  f e d e r a l  h a b e a s  law, and n o t e d  t h a t  S t a t e  c o u r t s  

" a l m o s t  u n i v e r s a l l y  u n d e r s t o o d "  t h e  Teague r u l e  a s  

b i n d i n g  o n l y  f e d e r a l  h a b e a s  c o u r t s ,  n o t  S t a t e  c o u r t s ,  

T h e  D e f e n d a n t ' s  Record Appendix w i l l  be c i t e d  as  1 

" ( R . A p p . ) "  and t h e  Commonwealth's Appendix (sic) a s  
"(C.App.)". The A m i c u s  Addendum s h a l l  be  s i g n a l e d  a s  
" ( A . A . ) " .  A l l  c i t a t i o n s  t o  F e d e r a l  s t a t u t o r y  l a w s  i n  
t h i s  Br i e f  a r c  r e p r o d u c e d  i n  t h e  A m i c u s  Addendum at. 
52-53 ( s e l e c t e d  s e c t i o n s  of  8 I 1 . S . C .  5 1 1 0 1  e t  s e q . ) .  
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l e a v i n g  S ta tes  f r ee  t u  " d e t e r m i n e  whe the r  t o  f o l l o w  

t . h e  f e d e r a l  c o u r t s *  r u l i n g s  on r e t r o a c t i v i t y  o r  t o  

f a s h i o n  r u l e s  which r e spond  t o  t h e  u n i q u e  c o n c e r n s  o f  

t h a t  s t a t e . "  ( p p .  23-15)  

I n  1 9 9 0 ,  t h i s  Cour t  l a c k e d  t h e  b e n e f i t  o f  

D a n f o r t h ' s  g u i d a n c e  c o n c e r n i n y  . -  Teague' s e x c l u s i v e  

a p p l i c a t i o n  t o  f e d e r a l  h a b e a s  j u r i . s p r u d e n c e  when i t  

a d o p t e d  Lhe T e s u e  ..,".. - r e t r o a c t i v i t y  a n a l y s i s  i n  

Commonwealth ,. - v .  Bray. Amicus s u g g e s t s  t h a t  b ' s  

s t r i n g e n c e ,  d e v e l o p e d  from -- TeaLue's - a l l i a n c e  w i t h  t h e  

p u r p o s e  and  l i m i t a t i o n s  of  h a b e a s  review, i s  n o t  well- 

s u i t e d  t o  t h e  p o t e n t i . a l .  r e t r o a c t i v i t y  of new law 

c o n c e r n i n g  t h e  r i g h t  t o  e f f e c t i v e  a s s i s t a n c e  o f  

c o u n s e l ,  b e c a u s e  t h a t  r i g h t  h o l d s  a n  e x t r a o r d i n a r i l y  

c h e r i s h e d  p l a c e  i n  o u r  State's h i s t o r y  and  i t s  "un ique  

c o n c e r n s , "  a s  D a n f o r t h  n o t e d .  S i n c e  t h e  m i d -  

s e v e n t e e n t h  c e n t u r y  t o  t h e  p r e s e n t  day ,  t h e  r i g h t  t o  

c o u n s e l  -- synonymous w i t h  t h e  r i y h t  t o  effective 

counsel .  -- h a s  h e l d  a p o s i t i o n  o f  n e a r l y  u n p a r a l l e l e d  

import-ance in o u r  S t a t e ' s  j u r i s p r u d e n c e .  ( p p .  1 5 - 1 9 )  

Given t h e  "un ique  conce rns"  f o r  t h e  r i g h t  t o  

c o u n s e l  i n  M a s s a c h u s e t t s ,  t h e  a n a l y t i c a l  s t a n d a r d  t o  

be  a p p l i e d  by  this C o u r t  i n  d e t e r m i n i n g  whe the r  new 
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Sixth Amendment rules ought to have retroactive effect 

to collateral claims o f  ineffective assistance of 

counsel at guilty pleas, such as the Fadilla v. 

Kentuch ruling, should be identical to the 

retroactivity of such new rules to cases upon direct 

review. Two i.mpoxtant authorities provide support for 

this proposition. First, in Commonwealth ~- v .  __ De La 

Zerda, this Court noted that. “a [Rlule 30 motion 

chal.lenging a yuilty plea or, as in this case, its 

equivalent for lack of voluntariness . . .  might be seen 

as a direct. appeal, in that such a motion provides the 

only avenue for appellate review of the validity of 

the guilty plea.” Second, in the postconvict.i,on 

challenge brought in Arsenault v. Massachusetts, the 

Supreme Court expressed the unanimous view that a new 

Sixth Amendment decision had retroactive application 

upon the petitioner’s case because “only t.he aid of 

counsel. could have enabled the accused to know all the 

defenses available to him and t o  plead intelligently.” 

The Court concluded that the right to counsel at 

trial, on appeal, and at the other “critical“ stages 

of the criminal proceedings “have a l l  been made 
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r e t r o a c t i v e ,  s i n c e  t h e  ‘ d e n i a l  o f  Irhe r i y h t  must  

a l m o s t  i n v a r i a b l y  deny a f a j . r  t r i a l . ” ’  (pp .20 -23)  

2 .  I f  t h i s  C o u r t  c o n t i n u e s  t o  a d h e r e  t o  t h e  

Teague I^-.__ for rnula t - ion  i n  r e v i e w i n g  R u l e  30 p o s t c o n v i c t i o n  

m o t i o n s ,  - - . I  P a d i l l a  c a n  o n l y  a p p l y  r e t r o a c t i v e l y  i f  i t  i.s 

a n  o l d  r u l e  o r  a new r u l e  sub jec t  t o  e i t h e r  oi 

Teague‘ s  e x c e p t i o n s ,  and  n e i t h e r  exceptio11 i s  r e l e v a n t  

h e r e .  However, P a d i l l a  shou1.d app1.y r e t r o a c t i v e l y  t o  

C l a r k e ’ s  p o s t c o n v i c t i o n  c h a l l e n q e ,  b e c a u s e  r a t h e r  t h a n  

announc ing  o r  a p p l y i n g  a new r u l e ,  P a d i l l a  s i m p l y  

e x t e n d e d  t h e  p r e c e d e n t  of  S t r i c k l a n d  v .  Washington t o  

P a d i l l a ‘  s c i r cums t . ances .  L ikewise ,  many courts have  

found  t h a t  Padilla i s  s i m p l y  t h e  a p p l i c a t i o n  o f  a n  o l d  

r u l e ,  a n d  t h a t  i t s  h o l d i n g  a p p l i . e s  r e t x o a c t i v e 1 . y  

b e c a u s e  i t  i s  m e r e l y  a n  a p p l i c a t i o n  of S t r i c k l a n d ‘ s  

r e c o g n i t i o n  t h a t  t h e  S j .x th  Amendment  commands 

e f f e c t i v e  a s s i s t a n c e  of c o u n s e l .  Alt.hough t h e  Supreme 

Cour t  h a s  d e f i n e d  t h e  “new r u l e ”  s t a n d a r d  i n  a v a r i e t y  

of  ways o v e r  t h e  l a s t  t w e n t y  y e a r s ,  t h e  S t r i c k l a n d  

t e s t  r e q u i r e s  a case -by-case  e x a m i n a t i o n  of t h e  

e v i d e n c e .  T h u s ,  n o v e l  facts s u b j e c t  t o  a S t r i c k l a n d  

a n a l y s i s  w o u l d  n o t ,  a f o r t i o r i ,  r e s u l t  i,n t h e  c r e a t i o n  

o f  a n o v e l  ru le  f o r  p u r p o s e s  of  Teague .  ( p p .  2 3 - 2 7 )  

_. 



Padilla itself offers two clear, strong indications 

that the Supreme Court fu1.ly expected its holding to 

be retroactive. First, the Court provided det.ai1.ed 

reasoning why the decision would not “open the 

floodgates” of postconviction mot-ions.  Any discussion 

of “the floodgates’‘ would bc s u p e r f l u o u s  if tho Court 

did not intend its decision t o  be retroactive. 

Second, the Court stated that it found unlikely the 

prospect of it.s decision “hav[ing] a significant 

effect on those convictions already obtained as the 

result of plea bargains.” T h i s ,  too, would be 

meaningless if the Court‘s intent was not retroactive. 

(pp.27-33) . 

3 .  Deport.ation is intimately related to the 

criminal process and removal from the United States is 

now nearly an automatic result f o r  a broad class of 

noncitizen offenders. Because deportation is an 

integral part -- indeed, sometimes the most. important 

part -- of the penalty that may be imposed on 

noncitizen defendants, the Sixth Amendment right to 

counsel includes advice about immiyration consequences 

of a plea. Under Padilla, the two-prong Strickland 

test f o r  determining ineffective assistance of counsel 
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appl i ,es  t o  t h e  q u e s t i o n  of whe the r  c o u n s e l  p r o p e r l y  

a d v i s e d  a c r i m i n a l  defcndanC a b o u t  t h e  jmmiqra t ion  

consequences  o f  a change  of p l e a .  ( p p .  34-35)  

P r o v i d i n g  e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  t o  a 

d e f e n d a n t  d u r i n g  t h e  pl.ea p r o c e s s  e n t a i l s  d i v c r s e  

r e s p o n s i h i l i t i e s .  P a d i l l a  r e c o g n i z e d  t h a t  

p r o f e s s i o n a l .  s t a n d a r d s  o f  t h e  l e g a l  conmuni ty  a r e  

h i g h l y  r e l e v a n t  i n  d e t e r m i n i n g  whe the r  an a t t o r n e y ’ s  

r e p r e s e n L a t i o n  fell below a n  o b j e c t . i v e  s t a n d a r d  o f  

r e a s o n a b l e n e s s .  Under n a t i o n a l  and l o c a l  p r o f e s s i o n a l  

s t a n d a r d s  p r o m u l g a t e d  by b a r  a s s o c i a t i o n s  and  C F C S ,  

compe ten t  c o u n s e l  must  i n t e r v i e w  a.  d c f e n d a n t  and 

q a t h e r  s i g n i f i c a n t  p e r s o n a l  i n fo rma t i . on  a h o u t  t h e  

c l i e n t  i n  o r d e r  t G  p r o p e r l y  r e p r e s e n t  h i m .  T h i s  

r e s p o n s i b i l i t y  n e c e s s a r i . 1 ~  i n c l u d e s  d e t e r m i n i n g  t h e  

d e f e n d a n t ’ s  i m m i g r a t i o n  s t a t u s .  I n  Lhc p r e s e n t  

ma t t e r ,  i t  was o b j e c t i v e l y  u n r e a s o n a b l y  f o r  t r i a l  

c o u n s e l  t o  f a i l  t o  i n q u i r e  a b o u t  o r  i n v e s t i g a t c  t h e  

i m m i q r a t i o n  s t - a t u s  of t h e  d e f e n d a n t ,  as w e l l  a s  t o  

f a i l  t o  a d v i s e  h i m  of i m m i g r a t i o n  consequences  

r e s u l t i n g  f rom h i s  p l e a .  ( p p .  3 6 - 4 1 )  

Showing t h a t  the d e f e n d a n t  would have i n s i s t e d  on 

g o i n g  t o  t . r i . a l  i s  n o t  t h e  o n l y  way t o  e s t a b l i s h  
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p r e j u d i c e  u n d e r  t h e  second p rong  of  S t r i c k l a n d .  , I  T h e  

i n s t a n t  d e f e n d a n t ’ s  p l e a s  oL g u i l t y  t o  t h e  o f f e n s e s  a t  

i . ssue i n  t h i s  matter,  i . c . ,  p o s s e s s i o n  o f  c o c a i n e  and 

m a r i j u a n a  w i t h  i n t e n t  t o  d i s t r i b u t e ,  were p l e a s  t o  

“ a q g r a v a t u d  f e l o n i e s ”  a s  d e f i n e d  by f e d e r a l  

i m m i g r a t i o n  law. T h j  s siibject.ed t h e  d e f e n d a n t  t o  

maridaCory d e p o r t a t i . o n .  Even i f  a p e r s o n  h a s  l i v e d  

l e g a l l y  j.n t h e  [ J n i t e d  S t a t e s  f o r  most o f  h j . s  l i f e ,  a n  

a g g r a v a t e d  f e l o n y  c o n v i c t i o n  v i r t u a l l y  g u a r a n t e e s  h i s  

removal  a n d  pe rmanen t  e x i l e  from t h i s  c o u n t r y .  Had 

t r i a l  counsel known t h i . s ,  s h e  c o u l d  h a v e  made 

r e a s o n a b l e  e f f o r t s ,  i n  p l e a  n e g o t i a t i o n s ,  t o  seek 

c o n v i c t i o n  of t h e  lesser  i n c l u d e d  o f f e n s e s  o f  

possession of  c o c a i n e  and  m a r i j u a n a  p u r s u a n t  t.o G .  L. 

c .  94C, 5 3 4 .  A l though  t h i s  would have  c a u s e d  the 

d e f e n d a n t  t o  h e  d e p o r t a b l e ,  tie might  have  been  

e l i g i b l e  f o r  some io rm o f  r e l i e f  f rom d e p o r t a t i o n ,  

s u c h  a s  “ c a n c e l l a t i o n  o f  r e m o v a l . ”  He i s  n o t  e l i g i b l e  

for s u c h  r e l i e f  u n d e r  t .he p r e s e n t  c o n v i c t i o n s .  Had 

t r i a l  counse l  been u n a b l e  t o  n e q o t i a t e  J. p l e a  t o  

lesser i n c l u d e d  o f f e n s e s ,  t h e  d e f e n d a n t  may have 

chosen t.o g o  t o  t r i a l  i n  t h e  hopcs  of an a c q u i t . t a 1  or 
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c o n v i c t i o n  on t h e  l e s s e r  i n c l u d e d  o f f e n s e s .  ( p p .  41- 

4 6 ) .  

The q e n e r a l ,  n u n - s p e c i f i c  warni.ngs p r o v i d e d  to 

t h e  d e f e n d a n t  by  t h e  t r i a l  j u d g e  and  i.n t h e  w r i t t e n  

w a i v e r  o f  rights form d i d  n o t  c u r e  t h e  p r e j u d i c e  t o  

the d e f e n d a n t  of t r i a l  c o u n s e l ' s  f a i l u r e  to a d v i s e  h i m  

o f  t h e  s p e c i f i c  immigra t i .on  consequences  r e s u l t i n g  

from t h e  g u i l t y  p l e a s  i n  this m a t t e r .  Because t h e  

d e f e n d a n t  was p r e j u d i c e d  b y  the c o n s t i t u t i o n a l l y  

d e f i c i e n t  r ep resen ta t . i i on  of t r i a l  c o u n s e l ,  t h e  

d e f e n d a n t ' s  motion f o r  a new t - r i a l  should have been  

a l l o w e d .  ( p p .  4 6 - 4 8 ) .  
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ARGUMENT 

1. 

DANFORTH V.  MINNESOTA REFLECTS THAT THE TEAGUE 
FORMULATION SPECIFICALLY INTENDED TO ADDRESS 
FEDERAL HABEAS CHALLENGES, AND THAT STATE COURTS MAY 
FASHION MORE PERMISSIVE RULES OF RETROACTIVITY UNDER 
THEIR OWN LAWS FOR CHALLENGES OF "UNIQUE CONCERN". 
GIVEN THE EISTORIC IMPORTANCE OF THE RIGHT TO 
EFFECTIVE COUNSEL IN MASSACHUSETTS, THIS COURT SHOULD 
PERMIT BROADER COLLATERAL RELIEF UNDER DANFORTH FOR 
PADILLA POSTCONVICTION MOTIONS. 

I n  t h e  c a s e  a t  b a r ,  t h e  d e f e n d a n t  a p p e a i s  t h c  

d e r i i a l  o f  a mot ion  for new t r i a l  i n  which he c l a i m s  

t h a t  h i s  t r i a l  c o u n s e l ' s  f a i l u r e  t o  p r o p e r l y  a d v i s e  

hjm of i m m i g r a t i o n  cor'isequcnccs r e s u l . t i n g  f r o m  h i s  

g u i l t y  p l e a  d e n i e d  him e f f e c t i v e  a s s i s t a n c e  of counsel.  

a s  r e q u i r e d  b y  t h e  S i x t h  Amendment.. The d e f c n d a n t  

r e l i e s  on t h e  recent d e c i s i o n  of t h e  Supreme Cour t  i n  

P a d i . l l a  v .  Kent-ucky, 130 S . C t .  a t  1 4 7 3 .  

B e f o r e  t h i s  C o u r t  can r e a c h  t h e  m e r i t s  of Mr 

C l a r k e ' s  i n e f f e c t i v e  a s s i s t - a n c e  of counsel c l a i m ,  i t .  

must address t h e  t h r e s h o l d  q u e s t i o n  of whe the r  t.he 

d e c i s i o n  i n  P a d i l l a  a p p l i e s  r e t r o a c t i v e 1  y .  See - Per l ry"  

v .  Lynaugh, 492 U . S .  302  (1989), c I . t i n g  Teaque v .  

~ Lane, 4 8 3  U . S .  288 ( 1 9 8 9 ) .  When " i s s u e s  of b o t h  

r e t r o a c t i v i t y  and  a p p l i . c a t i o n  of c o n s t k t u t i o n a l  

d o c t . r i n e  are  r a i s e d , "  t h e  r e t r o a c L i v i t y  j , s s u e  s h o u l d  
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bc decided first. Bowen v .  U n i t e d  States, 422 U.S. , . . . . . . .- .. , .. . . . 

916, 920 ( 3 9 7 5 )  

A s  s h a l l  be discussed h e r e i n  a t .  lengt.h, in Teague 

v. ~ Lane, the Supreme Court dealt exclusively wit.h the 

question of retroactivity in t.he cant-ext of federal 

habeas review. Opiriiny khat ” [r] etroactivity is 

p r o p e r l y  treated as a Lhreshald question,” the Court 

held that if a “case announces a new rule.. . [j , .n t h a t . ]  

t.he result w a s  n o t  dictated by preceden t  existing at 

the time the defendant‘s cvrivictiori becamc 

final...[,]” it will not be applied retroacLively to 

cases on collateral (i.e. habeas) review u n l e s s  it 

f a l l s  i . n t o  one of two exceptions not rel.evant. to t h e  

case at. bar. 2 

In Commonwealth v. Hray, 407 Mass. 296 ( 3 . 9 9 0 ) ,  this 
C o u r t  determined to follow thc ru le  of T e a g u e  f o r  
determining the ret.coactive applicationnf a new 
criminal r i l l e  t o  cases on 3 t . a t e  c o l . l . a t e r a 1  review, as 
distinguished from cases on direct review, which enjoy 
retroactive application of new rules. ‘Cd. a t  2 9 9 - 3 0 3 .  
See a l s o  Griffith v. KenCucA, . .. ..” .I .- 
(1987) ( “ A  new rule . . .  is to be applied retroactively 
to all cases, state or federal, pendinq on direct 
review o r  not yet final, with no exception for cases 
in which the ncw rule constitutes ~1 ‘clear break‘  with 
the past”). Clarke‘s case is b e f o r e  this Court on 
collateral review of t.he denjal o f  a new t . r i a l  motion; 
thus, Padilla‘s retroactivity j .3 the crucial 
procedural question. 

4 7 9  U.S-314, 3 2 8  
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A .  D a n f o r t h  . .  - ... v .  - Minnesota  ... e s t a b l i s h e s  Lhat Teague 
aepl ies  . on ly ,  . . . . . .  t o  f e d e r a l  habeas c a s e s ;  
a c c o r d i n g l y ,  th1.s Cour t  m K c h o o s e  t o  p r o v i d e  
b r o a d e r  r e t r o a c t i v e  r e l i e f  to- .- c o l l a t e r a l  
c h a l l e n g e s  t h a n  T e a g u e ’ s  forrnu1.a f o r  new r u l e s  of 
c r i m i n a  1 proced i i r e  

- ... .... - ...... 

........ . 

I n  Danfo r th  v .  Minneso ta ,  552 U.S. 264  ( 2 0 0 8 ) ,  t h e  

Supreme C o u r t  h e l d  t h a t  ” [ w] e have n e v e r  s u g g e s t e d ”  

t h a t  t h e  s t r i c t  c o n s t r a i n t s  upon r e t r o a c t i v i t y  unde r  

Teague s h o u l d  “ c o n s t . r a i n [ ]  t h e  a u t h o r i t y  o f  s t a t e  

c o u r t s  t.o g i v e  b r o a d e r  e f f e c t  t n  new r u l e s  o f  c r i m i n a l  

p r o c e d u r e  t h a n  i s  r e q u i r e d  by  t h a t  o p i n i o n [ ,  ] . . .  and 

[ w e ]  now h o l d  t h a t  i t  d o e s  n o t . ”  552 U . S .  a t  2 6 6 .  

The C o u r t  expl -d ined  t h a t  “ [ a ]  c l o s e  readi .ng  of t h e  

l’eague o p i n i o n  makes c l e a r  t h a t  t h e  ru le  it 

e s t a b l i s h e d  was t a i l o r e d  t u  t h e  u n i q u e  c o n t e x t  o f  

federal h a b e a s ,  and  t h c r c f o r c  had  no b e a r i n g  on 

w h e t h e r  St.at .es c o u l d  p r o v i d e  b r o a d e r  r e l i e f  i n  t h e i r  

own p o s t c o n v i c t . i o n  p r o c e e d i n g s  t-han r e q u i r e d  by t h a t  

o p i n i o n . ”  - I d .  aL 2 7 7  ( emphas i s  a d d e d ) .  

D a n f a r t h  ... n o t e d  t h r e e  i m p o r t a n t  d i s t i n c t . i o n s  be tween 

t h e  mandate  o f  Teaque ‘ s  - r e t r o a c t i v i t y  f o r m u l a t i o n  upon 

f e d e r a l  h a b e a s  corpus r ev iew,  and  t h e  nonmandatory 

r e l i a n c e  b y  s t a t e  c o u r t s  upon  Teaque i n  d e v i s i n g  t h e i r  

own s t a n d a r d s  o f  r e t r o a c C i v i t y .  F i r s t ,  ~~ D a n f o r t h  n o t e d  
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Chat “ n o t  a word i n  J u s t i c e  O‘Corinor’s d i s c u s s i o n  . . .  
a s s e r t s  or even  i r i t i m a t e s  t h a t  h e r  d e f i n i . t i o n  of t h e  

c l a s s  e l i g i b l e  f o r  r e l i e f  unde r  a new r u l e  s h o u l d  

i n h i b i t  t h e  a u t h o r i t y  of  a n y  . . . s t a t e  c o u r t  t o  e x t e n d  

t h e  b e n e f i t  o f  a new r u l e  t u  a b r o a d e r  c l a s s  t h a n  s h e  

d e f i n e d . ”  

O’Connoc‘s 

g e n e r a l  ru 

t h i s  C o u r t  

s t a t u t e . ”  

I d .  a t  2 7 7 - 2 7 8  . .3 Second,  “Justice 

opinion c l e a r l y  i n d i c a t e s  t h a t  Teague‘s 

e of n o n r e t r o a c t i v i t y  was an e x e r c i s e  of 

s power Lo i n t e r p r e t  t h e  f e d e r a l  habeas  

- Id .  at. 2 7 8 .  “Teague i s  p l a i n l y  grounded i n  

t h i s  a u t h o r i t y ,  a s  t h e  o p i n i o n  expressly situated t h e  

r u l e  i t  announced i n  [ . t h e ]  l i n e  of  cases a d j u s t i n g  t h e  

s c o p e  of  f e d e r a l  habeas r e l i e f  i n  a c c o r d a n c e  w i t h  

e q u i t - a b l e  arid p r u d e n t i a l  c 0 n s i d e r a t . i  o n s . ”  - I d .  a t  2 7 8 ,  

and c a s e s  c i t e d  ( emphas i s  a d d e d ) .  

F i n a l . l y ,  “ t h e  t .ext  and  r e a s o n i n g ”  o f  t h e  ‘reague 

d e c i s i o n  “also i l l u s t r a t e  t h a t  t h e  rule  was m e a n C  Lo 

a p p l y  o n l y  t o  f e d e r a l  c o u r t s  c o n s i d e r i n q  h a b e a s  c o r p u s  

p e t i t i o n s  cha l .1enging  s t a t e - c o u r t  c r i m i n a l  

0’ Connor’s  o p i n i o n  in Teague d e f i n e d  two excep t . i ons  : 
r u l e s  t h a t  r e n d e r  t .ypes of p r i m a r y  canducC “beyond the 
power of t h e  c r i m i n a l  law-making a u t h o r i  t.y t o  
p r o s c r i b e , ”  4 8 9  U . S .  aC 311,  a n d  “ w a t e r s h e d ”  rilles 
t h a t  “ i m p l i c a t e  lrhc fundamen ta l  fa j . rness  o f  the 
t r i a l . ”  - Id .  a t  311, 3 1 2 ,  313 .  

I 



c o n v i c t i o n s . "  I d .  a t  27Y. Teague "was i n t e n d e d  t o  

l i m i t  t h e  a u t h o r i t y  of  f e d e r a l  c o u r t s  t o  o v e r t u r n  

s t a t e  c o n v i c t i o n s - n o t  to l i . m i t  a state c o u r t ' s  

authority to g r a n t  relief f o x  v i o l a t i o n s  of n e w  r u l e s  

of constitutional l a w  when reviewing i t s  own State's 

c o n v i c t i o n s . "  -. I d .  a t  280-281 ( emphas i s  a d d e d )  . 

Fol lowing  t h e s e  p o i n t s  o f  d i s t i n c t i o n ,  t h e  Court 

i n  D a n f o r t h  o f f e r e d  two i m p o r t a n t  o b s e r v a t . i o n s :  

I t  i s  a l s o  n o t e w o r t h y  t h a t  f o r  many y e a r s  
f o l l o w i n g  Teague,  s t a t - e  c o u r t s  a l m o s t  u n i v e r s a l l y  
u n d e r s t o o d  Chc ...,,... Tcayuc .. r u l e  a s  b i n d i n g  o n l y  
f e d e r a l  h a b e a s  c o u r t s ,  n o t  s t a t e  c o u r t s .  
[ i n t e r n a l  c i t a t i o n s  o m i t t e d ]  . . . Conrnentators  
were s i m i . l a r l y  c o n f i d e n t  t h a t  Teaque ' s  - 

" r e s t r i c t i o n s  appl.  [ i . ed ]  o n l y  t o  f e d e r a l  h a b e a s  
c a s e s , "  l e a v i n g  S t a t e s  f ree  Lo " d e t e r m i n e  whe the r  
t o  f o l l o w  t h e  f e d e r a l  c o u r t s '  ru1i .ngs on  
r e t r o a c t i v i t y  or t o  f a s h i o n  r u l e s  w h i c h  r e spond  
t o  t h e  u n i q u e  c o n c e r n s  o f  t h a t  s t a t e . "  Hu t ton ,  
R c L r o a c C i v i t y  i n  Chc S t a t e s :  The Impact  of Teague 
v .  ~ Lane on S t a t e  P o s t c o n v i c t i o n  Remedies,  4 4  A l a .  
I..,. Rev. 4 2 1 ,  4 2 3 - 4 2 4 ,  422-423 ( 1 9 9 3 ) .  

- Td. a t  2 8 1 - 2 8 2  

B. I n e f f e c t i v e  A s s i s t a n c e  of  Counse l  c l a i m s  a re  t h e  
k i n d  o f  c l a i m s  o f  "un ique  conce rn"  t h a t  n e i t h e r  
Teague .. .- n o r  .. ... B r a x , i s  . .. ., ., w e l l - s u i t e d  . . t o  redress .  -- 

I n  1990,  t h i s  C o u r t  l a c k e d  t h e  ber ie i iC of 

D a n f o r t h ' s  g u i d a n c e  c o n c e r n i n y  T e g u c '  .. ... . . , ... s e x c l u s i v e  

nexus  w i t h  f e d e r a l  h a b e a s  j u r i s p r u d e n c e  when it. 

d e c i d e d  t o  a d o p t  t h e  - Tea= a n a l y s i s  f o r  r e t r o a c t i v i t - y  



16 

i n  Commonwealth -- -. . v .  gay, 4 0 7  Mass. a t  299-303. 

R a t h e r ,  Bray who1 1.y a d o p t e d  Teaq,ue 's  a n a l y t i c a l  

f ramework wi tho i i t  e n t e r t . a i n i . n g  t h e  possibi I i t y  t h a t  

Teague ' s  u n i q u e  c0nnect. i  on t o  f e d e r a l  h a b e a s  r ev iew 

migh t  be i n c o n s i s t e n t  w i t h  t h e  e s s e n t i a l  f 1 e x i b i l i t . y  

g e n e r a l . 1 ~  a f f o r d e d  t r i a l  c o u r t s  i n  s t a t e  

p o s t c o n v i c t i o n  rev iew . t h a t  i s ,  t h a t  p o s t c o n v i c t i o n  

r e v i e w  i n  Massachusett . ,? i s  n o t  t h e  p r o d u c t  o f  c l o s e l y  

r e g u l a t e d ,  c o d i f i e d  law s u c h  a s  h a b e a s  corpus 

j u r i s p r u d e n c e ,  b u t  r a t h e r ,  i s  p r e m i s e d  upon t h e  r u l e -  

bascd e x e r c i s e  of d i s c r e t i o n .  See Mass. R .  C r i m .  P .  

3 0 ,  378 Mass. 900 (1979); C o m o n w c a l t h  . . . v .  N ikas ,  431 

Mass.  4 5 3 ,  4 5 6  ( 2 0 0 1 )  ( p o s t - s e n t e n c e  mot.i.on t o  wi thd raw 

g u i l t y  p l e a  t - r e a t e d  as mot.ion f o r  new t r i . a l  p u r s u a n t  

t o  R u l e  30 ,  a n d  s h o u l d  be g r a n t e d  " o n l y  ' i f  it. a p p e a r s  

t h a t .  jus t . i . ce  m a y  not  have been donc,  ' . . . [and o n l y ]  

if t h e  defendant .  comes fo rward  w i t h  a c r e d i b l e  r e a s o n  

which o u t w e i g h s  t h e  r i s k  of p r e j u d i c e  t o  t.he 

Cornonwea l th" )  ( i n t e r n a l  c i t a t i o n s  o m i t t e d )  . 

Rray's s t r i n g e n c e ,  d e v c l o p c d  from Teagut's .. , , . a l l i a n c e  

w i t h  t .he  p u r p o s e  and 1 - i m i t a t i o n s  of' habeas review, 4 8 9  

U . S .  a t  306 ,  i s  n o t  w e l l - s u i t . e d  t.o t . h e  p o t e n t i a l  

r e t r o a c t i v i t y  of  ncw l a w  coricerri inq t h e  r i g h t  t o  
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e f f e c t - i v e  a s s i s t a n c e  of  c o u n s e l ,  because  t .hat  r i g h t  -- 

t h e  e f f l o r e s c e n c e  of t h e  S i x t h  Amendment's A s s i s t a n c e  

u f  C o u n s e l  c l a u s e  -- holds a n  e x t r a o r d i n a r i l y  

c h e r i s h e d  p l a c e  i n  our S t a t e ' s  h i s t o r y ,  arid i t s  

" u n i y u c  concerns[.]" - DanforLh, .,- - ,... . .- 552 U . S .  a t  282.  

By 1 , 6 4 1 ,  t h e  M a s s a c h u s e t t s  s e t . t l e m e n t  a u t - h o r i z e d  

c o u n s e l  by u n p a i d  a t t . o r n e y s  jn Art.icle 26 o f  The B o d y  

of Liherties, t .he  s e t - t - l e m e n t ' s  code .  Edgar J .  

McMarius, Law arid L i b e r t y  i n  E a r l y  New England:  

C r i m i n a l  J u s t i c e  and  Due F r o c e s s ,  1620-1632, a t  9 5  

(1993)  . Our Commonwealth's e a r l i e s t  h i s t . o r y ,  

p r e s a g i n g  t h e  l a n g u a g e  o f  a r t i c l e  1 2  of  our 

D e c l a r a t i o n  of R i g h t s ,  r e f l e c t s  t h e  poignnnce o f  John  

Adams's d e f e n s e  oi t h e  B r i t i s h  s o l d i e r s  c h a r g e d  w i t h  

murder  i n  t h e  Boston Massac re .  M o r r i s  L. Ernst Alan 

0. S c h w a r t z ,  The Kiqht to Counsel and  t h e  "Unpopular 

Cause" ,  20 [ I .  P i t t .  L .  R e v .  727,  7 2 8  ( 1 9 5 9 ) ;  see also 

David McCullough, JOHN ADAMS ti6 ( 2 0 0 1 )  ( n o t i n g  John 

Adams's  b e l i e f  t h a t  "no man i n  d f r e e  c o u n t r y  s h o u l d  

be d e n i e d  t h e  r i g h t  t o  counsel .  and a f a i r  t r i a l " ) .  By 

1807, t h i s  C o u r t  was a s s i g n i n g  c o u n s e l  f o r  i n d i g e n t  

d e f e n d a n t s  c h a r g e d  w i t h  murder ,  Commonwealth v .  Hardy, -- ., 

2 Mass. (Tyny)  303, 314,  316 ( 1 8 0 7 ) ,  w e l l  b e f o r e  the 
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L e g i s l a t u r e  formally a u t h o r i z e d  t h a t  p r a c t i c e .  Sec  

S t .  1 8 2 0 ,  c .14,  s .  8 .  

I n  f a c t ,  t h e  r i g h t  t.0 e f f e c t i v e  c o u n s e l  i s  o f  such 

" u n i q u e  conce rn"  i.n o u r  i:ommonwealth' s j u r i s p r u d e n c e  

t h a t  i t s  command, unde r  a r t i c l c  1 2 ,  h a s  been  e x t e n d e d  

c o m p r e h e n s i v e l y  t o  s a f e g u a r d  l , i t i . q a n t s  before o u r  

S t a t e  c o u r t s  i n  a v a r i e t y  of c i . r cums tances .  S e e ,  

e . 9 . r  .....x._....._..._ Care  and  P r o t e c t i o n  of S tephen ,  4 0 1  Mass. 1 4 4 ,  

1 4 9  ( 1 9 8 7 1  ( r e a s o n i n g  t h a t  " [ t l h e  r i g h t  t o  c o u n s e l  i s  

of  l i t t l e  v a l u e  unless t h e r e  i s  a n  e x p e c t a t i o n  t h a t  

c o u n s e l ' s  a s s i s t a n c e  w i l l  be e f f e c t i v e , "  and  h o l d i n g  

t h a L   parent.^, who have  an e x p r e s s  s t a t u t o r y  r i g h t  t o  

c o u n s e l  i n  c a r e  and  p r o t e c t i o n  p r o c e e d i n g s ,  a r e  

e n t i t l e d  t o  e f f e c t . i v e  a s s i s t a n c e  of c o u n s e l )  ; 

Commonwealth - v .  - F e r r e i r a ,  .. 67 Mass. App. C t .  1 0 9 ,  115 

( 2 0 0 6 )  ( " t h e  r i y h t  t o  c o u n s e l  i n  G . L .  c.123A 

p r o c e e d i n g s  would he o f  l i t t l e  v a l u e  i f  t h e r e  were no 

c x p e c t . a t i o n  t . h a t  counsel's a s s i s t a n c e  w i l l  be 

e f f e c t i v e " ) ;  Conmanwealth v .  -~ F a t t o n ,  4 5 8  Mass. 1 1 9 ,  

1 2 0  ( 2 0 1 0 )  ( e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  a t  a 

p r o b a t i o n  v i o l a t i o n  h e a r i n g  where " l i b e r t y  i s  p a l p a b l y  

a t  r i s k " )  . 

.., 
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Teague  states t h a t  r e t r o a c t i v i t y  s h o u l d  ‘“he 

r e s p o n s i b l y  d e t e r m i n e d  o n l y  by f o c u s i n g  . . . on t h e  

n a t u r e ,  func t j . on ,  and s c o p e  of t h e  a d j u d i c a t o r y  

process[,]‘” 4 8 9  U.S. at 305-306,  q u o t i n g  Ma* v .  

Uni. ted S t a t e s ,  4 0 1  U . S .  6 6 7 ,  6 8 2  (1971) ( H a r l a n ,  J., 

c o n c u r r i n y )  . O r d i n a r i l y ,  g i v e n  t.he “ p u b l i c  i n t e r e s t  

i n  t h e  f i n a l i t y  of  j udgmen t s , ”  a mot ion  f o r  a new 

t r i a l  s h o u l d  n o t  be  g r a n t e d  when t h e  i s s u e s  t h e r e i n  

c o u l d  have  been  a d d r e s s e d  d u r i n g  t h e  L r i a l .  

Commonwealth v .  T u c c c r i ,  4 1 2  Mass. 4 0 1 ,  406 ( 1 9 9 2 ) .  

But. where ,  as h e r e ,  a n  i n e f f e c t i v e n e s s  c l a i m  arises 

f rom t h e  alleyed i n v o 1 , u n t a r i n e s s  of a g u i l t y  p l e a ,  and  

i n  l i g h t  o f  t h e  u n i q u e  p o s i t i o n  i n  our S t a t e ‘ s  

---..I,.” I 

e d  hy  t h e  r i g h t  t o  

t h e  c o n c e r n  about 

f i n a l i t y  ” i s  a m a t t e r  t h a t  S t a t e s  s h o u l d  be f r e e  t o  

e v a l u a t e  and  w e i g h  t h e  i m p o r t a n c e  o f  . . .  .” D a n f o r t h ,  

552  U.S. a t  2 8 0 .  

j u r i s p r u d e n c e  and h i s t o r y  occup 

e f f e c t i v e  a s s i s t a n c e  o f  counsel.  
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C. State collateral chal.lenges to guilty p l e a s  based 
on ineffective assistance of .. " counsel claims .~ 

should be treated similarly to cases on direct. 
review, and new rules concerning the Sixth 
Amendment riyht to counsel should be 
retroactively applied. 

Given the "unique concerns" for the right to 

counsel in Massachusetts, the question remains 

concerning the analytical s t a n d a r d  to be applied by 

this Court in determining whether new Sixth Amendment 

rules will have retroactive effect to collateral 

challenges if - Teague - is not the proper formulation. 
In Commonwealth v. De Ida Zerda, 416 Mass.  247 

(1993), this Court held that "a mot-ion for a new trial 

under Mass. R. Crim. P. 30 has been t-reated as 

collateral f u r  the purposcs of determining the 

retroactive appl.ication of a new rule o f  criminal 

law," citing Teague and Bray. 416 Mass. at 250. 

"However, a [ R l u l e  30 motion challenging a guilty plea 

or, as in this case, i.ts equivalent for lack of 

voluntariness . . .  might. be seen as a di-rect appeal, in 
that such a motion provides the only avenue for 

appellate review of the validity of the guilty plea." 

__ Id. (internal citations omitted). Tollett v. 

Henderson, 411 U.S .  258, 266-267 (1973) (guilty plea 
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may be deemed i n v o l u n t a r y  if d e f e n d a n t  was 

incompe t . en t ly  a d v i s e d ) .  T h i s  s u y y e s t s  t h a t .  

r e t r o a c t i v i t y  may be e n j o y e d  b y  t h i , s  narrow class o f  

c o l l a t e r a l  c h a l l e n g e s  i d e n t i c a l l y  t o  t h o s e  cases i n  

t h e  p o s t u r e  of d i r e c t  review. 

There  i s  p r e c e d e n t i a l  Supreme Cour t  a u t h o r i t y  f o r  

t h i s  p r o p o s i t i o n .  In  A r s e n a u l t  v .  M a s s a c h u s e t t s  393 

U . S .  5 (19681, t h e  p e t i t i o n e r  b r o u g h t  a p o s t - c o n v i c t i o n  

" w r i t  of error" a s s e r t i . n g  t h a t  unde r  t h e  s u p e r v e n i n g  

r u l e  of White v .  Maryland,  3 7 3  U . S .  59 (1963), " t h e  

j u d g e  i n  t h e  S u p e r i o r  C o u r t  ' e r red  i n  r e c e i v i n g  i.n 

e v i d e n c e  t h e  f a c t  t h a t  . . . [ A r s e n a u l t ]  had p l e a d e d  

gu i1 t .y  t o  t .he c h a r g e  on t r i a l  i n  t h e  Newton Distr ic t  

C o u r t  w h i l e  u n r e p r e s e n t e d  by c o u n s e l . ' "  Arsenau l t :  v .  

-- 

, r e v ' d  s u b  

S .  a t  6. 

a f f i r m i n g  h i s  

c o n v i c t i o n  of f i r s t  d e g r e e  murder  and h o l d i n g  t h a t  a 

s u p e r v e n i n g  d e c i s i o n  of t h e  Supreme Cour t  p e r t a i n i n g  

t o  t h c  p e t i t l o n e r ' s  r i g h t  t o  c o u n s e l  d i d  n o t  a p p l y  

r e t r o a c t i v e l y ,  A r s e n a u l t  p e t i t i o n e d  f o r  a w r i t  o f  

c e r t i o r a r i .  The Supreme C o u r t  g r a n t e d  t h e  p e t i t i o n .  

3 9 3  U.S. a t  5 .  I n  a t e r s e  p e r  c u r i a m  o p i n i o n ,  

Commonwealth, 353 Mass. 575 ,  5 7 5  (1968 

nom. Arsenau1.t  v .  M a s s a c h u s e t t s ,  3 9 3  U 

Fol lowing  f i n a l  judgment  of t h i s  Cour t  
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expressing t.he unanimous view of the justices, the 

Supreme Court reversed t.he judgment of this Court, 

holding khat  the supervening decision in ~. White v. 

Maryland did apply retroactively because "only the aid 

of counsel could have enabled the acciised to know a l l  

thc defenses available to him and to p l e a d  

intelligently." Arsenault, 393 U . S .  at 6 (emphasis 

added). Arsenault went on to declare: 

"The right to counsel at trial [citation 
omitted]; on appeal [citation omitted]; and at 
the other "critical" stages of the criminal 
proceedings [citation omitted] have a l l  been made 
retroactive, since the "denial of the right must 
almost invariably deny a fair trial.." 

393 U . S .  at 6.' 

Accordingly, because the right to effective 

assistance of counsel is sacrosanct in Massachusetts, 

the importancc of finality ought rarely, if ever, to 

outweigh the right to challenge the effectiveness of 

one's representation. Given these considerations, and 

in view of the authorit.ies of Arsenault and De La 

Zerda, ~~ Amicus urges this Court to hold that, at a 

minimum, where State collat-era1 challenges to the 

Sentencing is a "critical s t a g e "  of the criminal 
proceeding for which the right t.o counsel extends. 
Commonwealth v .  Osborne, - .~ 378 Mass. 1 0 4  (1979). 

4 
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v o l u n t a r i n e s s  of y u i l t y  p l e a s  a r c  b a s e d  upon clai .ms o f  

i n e f f e c t i v e  a s s i s t a n c e  of counse l . ,  Kule 30 mot ions  

s h o u l d  he t r e a t e d  i d e n t i c a l l y  t o  c l a i m s  on d i r e c t  

r e v i e w  for p u r p o s e s  of r e t r o a c t i v i t y ,  and new r u l e s  

i n v o l v i n g  t h e  S i x t h  Amendmerit A s s i s t a n c e  of  C o u n s e l  

C l a u s e  s h o u l d  a p p l y  i n  a l l  such  cases.  

SHOULD THIS COURT ELECT TO ADHERE TO TEAEWE'S 
RETROACTIVITY Z+NALYSIS FOR ALL COLLATERAL CHALLENGES, 
PADILLA MUST NONETHELESS BE RETROACTIVELY APPLIED 
BECAUSE IT MERELY RELATES THE PRECEDENTIAL RULE OF 
STRICKLAND TO A PARTICULAR FACTUU SETTING, AND 
THEREFORE DOES NOT ANNOUNCE A "NEW RULE." 

Even were t h i s  C o u r t  to r e j ec t  t . h e  o p p o r t u n i t - y  

p r e s e n t e d  by Danfo r th  f o r  t h i s  C o u r t  t o  mod i f y  i t s  

s t r i c t  a d h e r e n c e  t o  t h e  a n a l y t i c a l  model o f  Teayue a s  

a d o p t e d  i n  I___. Bray, A m i c u s  urges t h i s  C o u r t  t o  h o l d  t h a t  

P a d i l l a  s h o u l d  a p p l y  r e t r o a c t i . v e 1 . y  t.o M r .  C l a r k e ' s  

p o s t c o n v i c t i o n  c h a l l e n g e .  T h i s  i s  b e c a u s e  r a t . h e r  t h a n  

announc ing  o r  a p p l y i n g  a new rule, t h e  Supreme Cour t  

sirnp1.y e x t e n d e d  t h e  p r e c e d e n t  of  ,,, S t r i c k l a n d  I_ v .  

Washington ,  I 466  U . S .  6 6 8  ( 1 9 8 4 ) ,  t o  t h e  p a r t i c u l a r  

f a c t u a l  c i r c u m s t a n c e s  i n  P a d i l l a  t h a t  r e q u i . r e d  an 

a n a l y s i s  of whe the r  t r i a l  c o u n s e l  had been 
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c o n s t i t u t i o n a l l y  e f f e c t i v e .  P a d i l l a ,  1 3 0  S . C t .  a t  

1480-1482. 

I n  Teague v .  w, t h e  Supreme Cour t  l a i d  o u t  a 

framework f o r  newly-announced r u l e s  o f  c r i m i n a l  

p r o c e d u r e :  "an o l d  r u l e  app1. ies  bot.h on d i r e c t  and  

c o l l a t e r a l  r e v i e w ,  but a new r u l e  i s  q e n e r a l l y  

a p p l i c a b l e  o n l y  t o  c a s e s  t - h a t  a r e  still on d i r e c t  

r e v i e w . "  Whtirton TI. B o c k t i n g ,  .. . . 549 U.S. 406, 416 

( 2 0 0 7 ) .  T h e r e  a r e  o n l y  t-wo e x c e p t . i o n s  by w h i c h  a 

"new" r u l e  may a p p l y  t o  c a s e s  on  c o l l a t e r a l  ( i . e . ,  

f e d e r a l  h a b e a s )  r e v i e w :  f i r s t ,  where  "it p l a c e s  

c e r t a i n  k i n d s  of p r i m a r y ,  p r i v a t e  i n d i v i d u a l  c o n d u c t  

beyond t h e  power of t h e  c r i m i n a l  lawmakiny a u t h o r i t y  

t o  p r o s c r i b e " ;  and  second ,  where " i t  r e q u i r e s  t h e  

o b s e r v a n c e  o f  t h o s e  p r o c e d u r e s  t h a t  a r e  imp l i c i t . '  i n  

t h e  c o n c e p t  of o r d e r e d  l i b e r t y . "  Teague,  489 U.S. a t  

310. T h u s ,  if t h i s  Court. c o n t i n u e s  t o  a d h e r e  t o  t h e  

Teague f o r m u l a t i o n  i n  r e v i e w i n g  R u l e  3 0  p o s t c o n v i c t i o n  

m o t i o n s ,  P a d i l l a  c a n  o n l y  a p p l y  r e t . roac t ive1 .y  i.f it i s  

an o l d  r u l e  o r  a new r u l e  s u b j e c t  t o  e i t h e r  e x c e p t i o n .  

.. ,... " ~ 

The Supreme Court has acknowledqed t h a t  it i s  

d i f f i c u l t  t o  de t e rmi .ne  when a c a s e  annt iunces a nr3w 

r u l e ,  b u t  i t  has c o n s i s t e n t l y  s t a t e d  t-hat. " [ a ]  ho l .d ing  
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c o n s t i t u t e s  a 'new r u l e '  w i t h i n  t h e  meariiny o f  Teague 

i f  i t  'breaks new y r o u n d , '  ' imposes a new o b l j g a t i o n  

on t h e  S t a t e s  o r  t h e  Fede ra l  Government., ' o r  w a s  n u t  

' d i c t a t e d  by p r e c e d e n t  e x j , s t i n g  a t .  t h e  t i . m e  t h e  

d e f e n d a n t ' s  c o n v i c t i o n  became f i n a l . " '  Graham v .  

C o l l i n s ,  5 0 6  U.S. 161, 467 (1YY3), q u o t i n y  Teaque, ,. .. , 4 8 3  

U.S .  at 3 0 1  emphas i s  i n  o r i g i n a l ) .  

The Sup cme Cour t  h a s  d e f i n e d  t h e  "new r u l e "  

s t a n d a r d  i n  a v a r i e t y  of ways o v e r  t h e  l a s t  t w e n t y  

y e a r s .  For  example,  i t  h a s  h e l d  t h a t  a case announces  

a new rule i f  i t  a p p l i e s  a p r i o r  d e c i s i o n  i n  a "novel 

s e t t i n g ,  t h e r e b y  e x t e n d i n g  t h e  p r e c e d e n t . "  S t r i n g e r  v .  

B l a c k ,  5 0 3  U.S. 2 7 7 ,  7 2 8  ( 1 9 9 2 )  (where  p e t - i t - i o n e r  

c h a l l e n g e d  j u r y  i n s t r u c t i o n ,  Coiirt. c i t e s  B u t l e r  v .  

McKel la r ,  _ _  ., 4 9 4  U . S .  4 0 7 ,  4 1 4 - 4 1 5  119901 f o r  p r o p o s i t i o n  

t h a t  even d e c i s i o n  f a l l i n g  w i t h j n  "I .ogical compass" o r  

" c o n t r o l "  o f  precedent .  may n o n e t - h e l e s s  be "new" unde r  

' r e a q u e ) .  T h e  Court. h a s  a l s o  h e l d  t h a t  u n l e s s  a 

d e c i s i o n  would be " a p p a r e n t  t o  a l l  r e a s o n a b l e  

j u r i s t s , "  it h a s  announced  a new r u l e .  I,ambrix v .  

- S i n g l e t d r y ,  5 2 0  U . S .  5 1 8 ,  528  (1997) ( n e w  r u l e  

announced  i f  r e a s o n a b l e  j u r i s t s  c n u l d  have p r e v i o u s l y  

r e a c h e d  d i f f e r e n t  co r i c lus io r i )  ; s e e  also O ' D c l l  .. v .  
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Nethe r l . and ,  521 U . S .  151, 164 ( 1 9 9 7 )  ( f i n d i n g  L h a t  

b e c a u s e  "a r e a s o n a h l e  j u r i s t .  . . I would n o t  have  

F e l t  compelled" t u  a d o p t  s u b s e q u e n t  r u l e ,  court 

announced a new r u l e )  ( e m p h a s i s  a d d e d ) ;  Bu t l e r  v 

McKel la r ,  4 9 4  U . S .  a L  415 (when " r e a s o n a b l e  minds" 

c o u l d  d i f f e r  a b o u t  outcome of  c a s e ,  c o u r t  announces  a 

.. 

new r u l e ) .  However, none o f  t h e s e  c a s e s  i n v o l v e d  an 

i n e f ~ e c t i v e n e s s - o f - c o u n s e l  c l a i m  u n d e r  S t r i c k l a n d ,  

which a p p e a r s  Cu e n j o y  LI b r o a d e r  compass unde r  T c a ~ u e  . . ..... ~. 

wi.th r e s p e c t  t o  w h e t h e r  t h e  r u l e  was d i c t a t c d  b y  

p r e c e d e n t  e x i s t i n g  a t  t h e  t i m e  t h e  d e f e n d a n t ' s  

c o n v i c t i o n  became f i n a l .  

I n d e c d ,  t h e  Cour t  has acknowledged t h a t  "[ i]  t i s  

p a s t  q u e s t i o n  . t h a t  t h e  r u l e  s e t  f o r t h  i n  S t r i c k l a n d  

q u a l i f i e s  a s  [ ] c l e a r l y  e s t a b l i s h e d  F c d c r a l  law, a s  

d e t e r m i n e d  by  t h e  Supreme Cour t  of t h e  Uni.t.ed 

S t a t e s .  [ 1 T h a t  t h e  -. S t r i c k l a n d  t e s t  'of n e c e s s i t y  

r e q u i r e s  a case -by-case  e x a m i n a t i o n  of t h e  e v i d e n c e ,  

Wright  v .  ~ West., 505 U.S. 2 7 7 ,  308 ( 1 9 9 2 )  (Kennedy, J., 

c o n c u r r i n g ) ,  o b v i a t e s  nei . t .her  t . h e  c l a r i t y  o f  t h e  r u l e  

nor t h e  e x t e n t  t.o w h i c h  t h e  r u l e  m u s t  be seen a s  

' e s t a b l i s h e d '  b y  t h i s  Cour t  ." W i l l i a m s  v .  Taylor, 529  

U.S.  3 6 2 ,  391. ( 2 0 0 0 ) .  Sce also Scars  . .  v .  Uplon, - .. ... -. . .- . 
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U . S .  ~ , 1 3 0  S . C t .  3259,  3266  (2010) (Supreme C o u r t  

h a s  " c o n s i s t e n t l y  e x p l a i n e d  t h a t  t he  S t r i c k l a n d  

i n q u i r y  r e q u i r e s  . . . [ a j  p r o b i n g  and  f a c t - s p e c i f i c  

a n a l y s i s  . . .  ) .  Novel facts s u b j e c t  Lo a ." S t r i c k l a n d  

a n a l y s i s  would n o t ,  a fortiori, r e s u l t  i n  t h e  c r e a t i o n  

o f  a novel rule  f o r  p u r p o s e s  of Teaque .  See Wright  v .  

~ West, 505 U.S. a t  3 0 8 - 3 0 3  ("If  t h e  r u l e  i n  q u e s t i o n  i s  

one  which of n e c e s s i t y  r e q u i r e s  a case -by-case  

exami .na t ion  o f  t h e  e v i d e n c e ,  t h e n  w e  can t . o l e r a t e  a 

I ,  

number o f  s p e c i f i c  a p p l i c a t i o n s  w i t h o u t  s a y i n g  t h a t  

t h o s e  a p p l i c a t - i o n s  t -hemselves  treat-e a new r u l e  . . . 

Whcre che b e g i n n i n g  p o i n t  i s  a r u l e  o f  t h i s  g e n e r a l  

a p p l i c a t i o n ,  a rule d e s i g n e d  f o r  t.he s p e c i f i c  p u r p o s e  

o f  e v a l u a t i n g  a myr i ad  o f  f a c t u a l  c o n t e x t s ,  i t  w i l l  b e  

t h e  i n f r e q u e n t  c a s e  t h a t  y i e l d s  a r e s u l t  so n o v e l  t h a t  

i t  f o r g e s  a new r u l e ,  one  n o t  d i c t a t e d  b y  p r e c e d e n t " )  

(Kennedy, J . ,  c o n c u r r i n g ) .  Thus,  j n  l i g h t .  o f  t h e  f a c t  

t h a t  t h e  S t r i c k l a n d  .~ ru l e  i s  one o f  g e n e r a l  

a p p l i c a t i o n ,  r e q u i r i n g  a n  e x a m i n a t i o n  o f  t h e  f a c t u a l  

c i r c u m s t a n c e s  of e a c h  c a s e ,  i t  s h o u l d  bc r a r e  t h a t  

c a s e s  a p p l y i n g  S t r i c k l a n d  would announce new r u l e s  

The ~ F a d i l l a  .. d e c i s i o n  o f f e r s  Lwo c l e a r ,  s t r o n g  

i n d i c a t i o n s  t .hat  t h e  Supreme Court. f u l l y  e x p e c t e d  
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ret.roactive applicatior.1 of its hol-ding. Fj.rst, in 

addressi-ng the Solicitor General‘s specific concerns 

regarding the fj .nal  i . t y  of convictions, t h e  Court 

provi ded detailed reascininy why the decision would not 

“open the floodgates” o f  postconvicCivn motions. 

Fadilla -~ at 1484-85. Certainly, any discussion of “the 

floodgates” would be superfluous if the Court did not 

intend its decision to he retroactive. Second, the 

Courl: stated that it found unlikely the prospect of 

its decision ”hav[inyj il significant effect. on those 

convict.ions already obtained as the result of p lea  

bargains.” Padi l l a  at 1.485 (emphasis addcd) . 

T h i s  Court has also indicated t . ha t  it believes 

Padilla m y  be applied retroactively. See Commonwealth 

v. G a u t r e a u x ,  - 458 Mass -/41, 7 5 3  (2011) (suggesting 

defendant ra.ise claim of ineffective assistance of 

counsel based on Padilla for convlction t h a t .  became 

f i n a l  prior to Padilla decision) The language in 

Padilla -. j.tself and this Court’s recognition of 

Padil l . a ’ s  appl icatj.on in Gautreaux would bc rendered 

meaningless i f Padi 1 l a  was not  rctroactivc. A 

“majority of courts have found that Padilla is simply 

the application of an old rule, concluding that 

, 
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~. Fadilla's .. . . .. holdiny applies retroactively, because iL is 

merely an extension of the rule in Strickland v. 

Washington, requiring effective assistance of 

counsel ."  Marr0qui.n v. United States, 2011 U.S. Uist.. 

LEXIS 11406, * 6  (S.D. Tex. February 4, 2011). See also 

United States v .  Hubenig, 2010 U . S .  Dist. LEXIS 80179 

(E.D. Cal. July 1, 2010)(Padilla was merely 

application of Strickland and did not announce new 

._l_.-.-,^_-,. . 

rule); United Stat-es v. Chaidez, 730 F.Supp.2d 8Y6 

(N.D.111. 2010)(Strickland - collateral claims resemble 

direct appeals and are t h u s  retroactive); People v. 

- Bennett, 903 N.Y.S.2d 696 (2010)(Padilla ..-I_-- did not 

announce new rule, "but merely applied the well- 

settled r u l e  in Strickland to a particular set of 

facts"). But see, e.g., Miller v. Maryland, 2010 Md. 

App. LEXIS 191 (Dec. 79, 2010)(holding that Padjlla 

was not retroactive). 5 

In highliqhting the importance of deportation in 

the criminal process, the Supreme Court rejected 

Kentucky's view that Fadilla's ineffeclivencss claim 

Ovcrall, few courts have had an opportunity to 
consider Padi 1 . l . a ' ~  application to collateral 
challenges of cases that have become final. before the 
Supreme C o u r t ' s  decision was announced. To date, no 
Circuit Court of Appeals has considered the issue. 
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regarding "the advice [Padil.la] sought about the risk 

of deportation concerned only collateral matters, 

i . e . ,  those matters not within the sentencing 

authority of the slratc trial court." 130 S . C t .  at 

1481. The Court unequivocall~y asserted that i , t  did not 

break new ground in so holding: "We . _ .  have never 

applied a distinction between direct and collateral 

consequences t o  define the scope of constitutionally 

'reasonable professi.ona1 assistance' required under 

St.rickland, 466 U . S .  at 689 _ .  , [and] [wlhether that 

distinction is appropriate is a question we need not 

consider in this case b e c a u s e  of t h e  unique nature of 

depor ta t jon . "  Id. at 1481 (emphases added) + 
6 

6 A s  the Commonwealth has argued, the Padilla decision 
inferentially overrules many cases that have held that 
ineffective assistance of counsel claims under the 
SixLh Amendment do no t  apply to collateral 
consequences of sentencing, such as deportability. 
See Commonwealth Hr. at 9-10. Padilla's rul,ing 
invalidates previous rulings by courts o f  the 
Commonwealth on this point. See, e.g. Commonwealth v. 
Fcaire, 55 Mass, App. Ct. 916 (2002)(immigration 
consequences of guilty plea were collateral and 
defendant. need not. be informed of such consequences) ; 
Commonwealth v. Monteiro, ,- 56 Mass. App. Ct. 913 
(2002) (defendant n o t  permitted to withdraw guilty plea 
where counsel failed to inform him of potential. 
collateral consequences such as deportation). See 
also United States - .~ v. Gonzalez, 202 F.3d 20 (1'' Cir. 
2000)(defendant. not entitled to withdraw guilty plea 

-~ 
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The Supreme Court determined that the lower 

courts' distinction between "direct." and "collateral" 

consequences impermissibly removed advice regardiny 

deportation from "the ambit of the Sixth Amendment 

right to counsel." Padill+., 130 S.Ct. at 1 4 8 2 . ?  The 

Court then held, by considering "[t.]he weight of 

where failure to advise about immigration consequences 
did not amount to ineffective assistance of counsel). 
But significantly, Padilla does not conflict with any 
Supreme Court precedent on the reach of Strickland 
claims to invo1"untary sentencing procedures, and as 
t-he Court pointed out in Wil.liams v. Taylor: 

_.II_- 

[Tlhe most important point is that an 
unreasonable application of federal law is 
different from an incorrect application of 
federal law ... a state court's incorrect legal 
determination has never been allowed to stand 
because it was reasonable. We have always held 
that federal courts, even on habeas, have an 
independent obligation to say what the law is. 

529 U.S. at 410. Thus, the Supreme Court can 
correct the 1owe.r courts on a long-held principle 
without announcing a whole new r u l e .  In noting that it 
has never made a distinction between direct and 
collateral consequences in this context, the Court 
suggests in Padilla that. it i.s providing such 
correction. 

among the [lower] courts over how to distinguish 
between direct and collateral consequences. . . .  
[internal citation omitted]. The disagreement over how 
to apply the direct/collateral distinction has no 
bearing on the disposition of this case because, as 
even Justice Alito agrees, counsel must, at the very 
least., advise a noncitizen 'defendant that a criminal 
conviction may have adverse immigration 
conseyuences[.]'" Padilla, 130 S.Ct. at 1481, n.8. 

A s  the Court explained, "[tlhere is some disagreement 
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p r e v a i l i n g  p r o f e s s i o n a l  norms"' and  a p p l y i n g  S t r i c k l a n d  

t o  t h e  s e t  o f  f a c t s ,  t ha t .  t h e  f a i l u r e  t o  a d v i s e  a 

n o n c i . t i z e n  d e f e n d a n t  of t h e  i m m i g r a t i o n  c o n s e q u e n c e s  

o f  a c r i m i n a l  c o n v i c t i o n  i s  p e r  se c o n s t i t u t i o n a l l y  

d e f i c i e n t  r e p r e s e n t a t i o n .  - I d .  a t  1 4 8 2 ,  1 4 8 3 .  

I n  d e c i d i n g  LhaL - S t r i c k l a n d  , . .. ,... _, . a p p l i e d  t o  P a d i l l a ' s  

c la ims,  t h e  C o u r t  n o t e d  i t s  own 2001 d e c i s i o n  i n  ~ INS  

v .  St. C y r ,  533 U.S .  289, 323 ( T o o l ) ,  r e c o g n i z i n y  t h e  

i m p o r t a n c e  t o  a d e f e n d a n t  of i m m i g r a t i o n  a d v i c e  ,in 

c h o o s i n g  t o ' - p l e a d  g u i l C y ,  a s  well a s  s i m i l a r  a d v i c e -  

o f - c o u n s e l  s t a n d a r d s  c o d i f i e d  w i t h i n  a l o n g  1.ist of  

documents  c o n f i r m i n g  t h e  p r e v a i l i n g  p r o f e s s i o n a l  norms 

r e l a t i n g  t.o i m m i g r a t i o n  a d v i c e  f o r  c r i m i n a l  

d e f e n d a n t s .  P a d i l l a ,  130 S . C t .  a t  1 4 8 3 .  T h c  C o u r t  t h e n  

s t a t e d ,  

* T h e  Supreme C o u r t  h a s  r o u t i n e l y  l o o k e d  t o  p r e v a i l i n g  
p r o f e s s i o n a l  norms i n  d e t e r m i n i n g  when a n d  how 
S t r i c k l a n d  s h o u l d  a p p l y  t o  p a r t i c u l a r  f a c t u a l  
c i r c u m s t a n c e s .  See ,  c . g . ,  R o z i l l a  - ,- v .  Beard, 5 4 5  U . S +  
374, 387 ( 2 0 0 5 )  ( f a i l u r e  t o  i n v e s t i g a t . e  t - r i a l  c o u r t ' s  
p r i o r  c o n v i c t i o n  f i l e  when p r e p a r i n g  m i t i g a t i o n  
a rgumen t s  f o r  s e n t e n c i n g  was i n e f f e c t i , v e ) ;  Wiggins  v .  
Smi th ,  539 U . S .  510 ,  522 (2003)  ( f a i l u r e  t o  
i n v e s t i g a t e  and  p r e s e n t  m i t - i g a t i n g  e v i d e n c e  of a 
t r o u b l e d  l i f e  a t  s e n t e n c i n g  was i n e f f e c t i v e ) ;  W i l l i a m s  
v .  T a y l o r ,  5 2 9  U . S .  a t  3 9 6  ( c o n s i d e r i n g  ABA S t a n d a r d s  
f o r  C r i m i n a l  J u s t i c e  i n  d e t e r m i n i n g  w h e t h e r  c o u n s e l ' s  
p e r f o r m a n c e  was e f f e c t i v e ) .  
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W e  e x p e c t e d  t h a t  c o u n s e l  who were m a w a r e  of t h e  
d i s c r e t i o n a r y  r e l . i e f  m e a s u r e s  would ' f o l l o [ w l  t h e  
a d v i c e  of numeroiis p r a c t i c e  g u i d e s '  t o  a d v i s e  
t h e m s e l v e s  of t h e  i m p o r t a n c e  o f  t h i s  p a r t i c u l a r  
form o f  d i s c r e t i o n a r y  r e l i e f .  

I d . ,  q u o t i n g  S t .  Cyr, 533 U . S .  a t .  323, n .  5 0 .  

L i k e w i s e ,  Chis  C o u r t  must.  r e c o g n i z e  t h a t  i n  

a d d i t i o n  t o  a l l  t h e  documents  c i t e d  i n  P a d i l l a ,  t h e  

Committee f o r  P u b l i c  Counse l  Serviccs  Per formance  

S t a n d a r d s  Governing R e p r e s e n t a t i o n  of I n d i g e n t s  i n  

C r i m i n a l  C a s e s ,  5 5 . 1 0  ( 1 9 8 8 )  ( h e r e a f t e r ,  "C1'CS 

Per fo rmance  G u i d e l i n e s ,  5 " )  h a s  r e q u i r e d  a l l  s t a f f  

a t t o r n e y s  a n d  b a r  a d v o c a t e s  i n  Massachuse t - t s  t o  a d v i s e  

d d e f e n d a n t  c l i e n t .  o f  t h e  i m m i g r a t i o n  consequences  o f  

h e r  c r i m i n a l  case s i n c e  1 9 8 8 .  Moreover,  C P C S  h a s  

p r o v i d e d  a l l  M a s s a c h u s e t t s  p u b l i c  c o u n s e l  w i t h  an 

i m m i g r a t i o n  I.aw s p e c i a l i s t  t o  a d v i s e  t h e m  on t h e  

immigra t io r i  consequences  of c r i m i n a l  b e h a v i o r  s i n c e  

1.999.  These  a r e  j u s t  o t h e r  examples  o f  t h e  f a c t  t h a t ,  

even if j u r i . s p r u d c n c e  i n  o u r  S t a t e  d i s t i n g u i s h e d  

bet-ween d i r e c t  and  c o l l a t e r a l  consequences  and d i d  n o t  

p r e v i o u s l y  r e q u i r e  t h i s  a d v i c e ,  i m m i g r a t i o n  a d v i c e  has 

been  n o n e t h e l e s s  a t e n e t  o f  r e a s o n a b l y  e f f c c t i v c  

c r i m i n a l  d e f e n s e  r e p r e s e n t a t i o n  f o r  many y e a r s .  

P a d i l l a  m e r e l y  c o n f i r m s  what e f f e c t i v e  a t t o r n e y s  have  
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r e c o g n i z e d  i n  p r a c t i c e  f o r  y e a r s . '  I t  d i d  not. announce 

a n e w  r u l e ,  

I11 

THE FAILURE OF COUNSEL TO ADVISE THE DEFENDANT ABOUT 
IMMIGRATION CONSEQUENCES TBAT WOULD RESULT FROM HIS 
GUILTY PLEA, AND TO NEGOTIATE FOR a PLEA WITH LESS 
SEVERE CONSEQUENCES, CONSTITUTED INEFFECTIWE 
ASSISTANCE OF COUNSEL. ACCORDINGLY, THE DEFENDANT'S 
MOTION FOR A N E W  TRIAI. SHOULD HhVE BEEN ALLOWED. 

I n  P a d i l l a  v .  Kentucky,  t h e  Supreme Cour t  h e l d  

t h a t  a c r i m i n a l  d e f e n s e  a t t o r n e y  h a s  a d u t y  u n d e r  t h c  

S i x t h  Amerldmerit t o  a d v i s e  h e r  c l i en t  a b o u t  i m m i g r a t j o n  

c o n s e q u e n c e s  r e s u l t i n g  from a y u i l t y  pI.ea, and t h a t  

f a i l u r e  t o  a d v i s e  a d e f e n d a n t  o f  s u c h  c n n s e a u e n c e s  c a n  

A t  o r a l  a rqument  i n  t h e  c a s e  a t  b a r ,  t h i s  C o u r t  a s k e d  9 

c o u n s e l  how f a r  b a c k  i n  t i m e  F a d i l l a  s h o u l d  apply; o r  
i n  o t h e r  words ,  a t  what d a t e  i t  c o u l d  be  s a i d  t .ha t  
P a d i l l a  was n o t  b r e a k i n g  new g round .  The Padilla 
d e c i s i o n  p r o v i d e s  g u i d a n c e  f o r  t h i s  C o u r t  on t h a t  
i s s u e .  I t  i n d i c a t e s  t h a t  t.he p r e v a i l i n g  p r o f e s s i o n a l  
norms p r e s e n t  t o d a y  have  been i n  e f f e c t  f o r  a t  l e a s L  
t h e  l a s t  f i f t e e n  y e a r s ,  when t h e  q r o u n d b r e a k i n y  199G 
irrunigratiori  laws were p a s s e d .  F a d i l l a ,  130  S . C t .  at .  
1 4 8 5 ;  see a l s o  S t .  C y r ,  533 U . S .  a t  293-298 
( d i s c u s s i n g  t h e  v a r i o u s  changes  c o n t a i n e d  i n  t h e s e  
l a w s ) .  A m i c u s  s u b m i t s  t h a t  t h i s  C o u r t  s h o u l d  a p p l y  t h e  
F a d i l l a  d e c i s i o n  t o  c r i m i n a l  cases  d a t i n g  a t  l e a s t  t o  
A p r i l  24, 1 9 9 6 ,  t h e  date of passaye of t h e  
A n t i . t e r r o r j s m  and  E f f e c t i v e  Death P e n a l t y  A c t  o f  1 9 9 6 ,  
t h e  f i r s t  of t h e s e  two l a w s .  C e r t a i n l y ,  i f  a new r u l e  
was announced  i n  r e g a r d  t o  e f f e c t i v e  a s s i s t a n c e  u f  
r e p r e s e n t a t i o n ,  i t  was n o t  i r i  2 0 1 0  w i t h  t h e  __ F a d i l l a  - ,_ 

d e c i s i o n ,  b u t  r a t h e r  i n  1 9 9 6  w i t h  t h e s e  two landmark  
l a w s .  

-.-._-..,I. . . ~ 
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c o n s t i t u t e  i n e f f e c t i v e  a s s i s t a n c e  of c o u n s e l .  130 

S . C t .  a t  1413.  

Because  “ d e p o r t a t i o n  is a n  i n t e g r a l  p a r t .  - 

i n d e e d ,  sometjmes t h e  most i m p o r t a n t  p a r t  - o f  t . h e  

p e n a l t y  t h a t  may be imposed on n o n c i t i z e n  d e f e n d a n t s , ”  

i d .  -- a t  1 4 8 0 ,  t h e  S i x t h  Amendment r i g h t  t o  c o u n s e l  

i n c l u d e s  a d v i c e  a b o u t  i m m i g r a t i o n  consequences  of a 

p l e a .  D e p o r t a t i o n  i s  “ i n t i m a t e l y  r e l a t e d  t o  t h e  

c r i m i n a l  process” and removal from t h e  U n i t e d  S t a t e s  

i s  now “ n e a r l y  a n  a u t o m a t i c  r e s u l t  f o r  a h r o a d  c l a s s  

of  n o n c i t i z e n  o f f e n d e r s . ”  - I d .  a t  1 4 8 1 .  The P a d i l l a  

C o u r t  h e l d  t h a t  t h e  two-prony t e s t  f u r  d e t e r m i n i n g  

i n e f f e c t i v e  ass i . s t . ance  of c o u n s e l ,  as  set  f o r t h  i n  

S t r i c k l a n d  v .  Washington,  466 U . S .  a t  668, appl . ies  t o  

t h e  q u e s t i o n  of whethe r  c o u n s e l  p r o p e r l y  a d v i s e d  a 

c r i m i n a l  d e f e n d a n t  a b o u t  t h e  i rnmiyra t ion  consequences  

of  a change  o f  p l e a .  
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A .  F a i l u r e  of t r j . a l  c o u n s e l  t o  i n v e s t i g a t . e  t h e  
i m m i g r a t i o n  consequences  stemming .. f rom t h e  
i n s t a n t  d e f e n d a n t ' s  p l e a ,  t.o a d v i s e  h i m  of s u c h  
c o n s e q u e n c e s ,  and t.0 n e g o t i a t e  a p l e a  w i t h  
knowledge of s u c h  consequences  " f e l l  below a n  - 

o b j e c t i v e  s t a n d a r d  o t  r e a s o n a b l e n e s s " .  

Undcr S t r i c k l a n d ,  ... . . .... a d e f e n d a n t  must show t h a t  h i s  

c o u n s e l ' s  r e p r e s e n t a t i o n  " f e l l  below an o b j c c t i v e  

s t a n d a r d  o f  r e a s o n a b l e n e s s " ,  4 6 6  U . S .  a t  688, and 

t h a t ,  b u t  f o r  s u c h  d e f i c i e n t  r e p r e s e n t a t i o n ,  " t h e  

r e s u l t  of t h e  p roceed i .ng  would have been d i f f e r e n t . "  

- I d .  a t  691;  Commonwealth v .  S a f e r i a n ,  3 6 6  Mass.  8 9 ,  

96-97  ( 1 9 7 4 )  ( t e s t  i s  whe the r  " b c h a v i o r  of counsel .  

[ f e l l ]  m e a s u r a b l y  be low t h a t  w h i c h  rnj.ght be e x p e c t e d  

from a n  o r d i n a r y  f a l l i b l e  l awyer  --- and . . .  w h e t h e r  

i t  h a s  l i k e l y  d e p r i v e d  t.he d e f e n d a n t  of a n  o t h e r w i s e  

a v a i l a b l e ,  s u b s t a n k i d 1  ground of defer icc")  . 10 

The S t r i c k l a n d  c a s e  i , nvo lved  a c l a i m  o f  

i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  a t  t r i a l . ;  however ,  

i t s  t e s t  a p p l i e s  t o  c a s e s  t.hat r e su l t ed  i n  g u i l t y  

p l e a s  a s  wel l .  P a d i l l a  .. v .  Kentucky,  1 3 0  S . C t .  a t  1 4 8 6  

I 

In When c l a i m s  oi i n e f f e c t i v e  a s s i s t a n c e  of  couriscl  a r e  
b a s e d  on b o t h  t h e  M a s s a c h u s e t t s  D e c l a r a t i o n  of R i g h t s  
and t h e  U n i f e d  S t a t e s  C o n s t i t u t i o n ,  " i f  t h e  S a f e r i a n  . 

t es t  i s  m e t ,  t .hen t h e  r equ i . r emen t s  of  t . h e  k 'ederal  
C o n s t i t u t - i o n  a r e  n e c e s s a r i  1.y s a t i s f i e d  a s  w e l l . "  
Commonwealth v .  Mnntanez,  41.0 Mass. 790,  2 9 5  n . 7  
(1991). 



( " [ c o m p e t e n t ] c o u n s e l  m u s t  i n f o r m  h e r  c l i e n t  whether  

h i s  pl.ea c a r r i . e s  a r i s k  of d e p o r t a t i . o n . " ) ;  ~ H i . l . 1  v .  

L o c k h a r t ,  474  U . S .  5 2 ,  58 (1985) ( S t r i c k l a n d  a p p l i e s  

t o  " ine f fec t . i , ve -a s s i s t ance  cl.aims a r i . s i n g  o u t  of  t h e  

p l e a  p r o c e s s . " )  ; Corrunoriwealth v .  Mahar, 4 4 2  Mass. 11, 

1 4  ( 2 0 0 4 ) ( r i y h t  t o  e f f e c C i v c  a s s i s t a n c e  of  counse l  

i n c l u d e s  " d e f e n d a n t ' s  d e c i s i o n  whcthcr  t o  a c c e p t  or 

r e j ec t  a p l e a  b a r g a i n  offer made by t h e  

Commonwealth. " )  . 
P r o v i d i n g  e f f e c t i v e  a s s i s t a n c e  of counsel t o  a 

d e f e n d a n t  d u r i n g  Chc p l ea  p r o c e s s  e n t a i l s  d i v e r s e  

r e s p o n s i b i l i t i e s .  Competent c o u n s e l  m u s t  i n v e s t i g a t e  

rnj t i g a t i n g  f a c t o r s  r e l e v a n t  t o  s e n t e n c i . n g .  Rompil la  

v .  Beard ,  5 4 5  U . S .  a t  387-3RO. She 31.~0 h a s  a d u t y  t o  

e x p l a i n  p l e a  n e g o t i a t i o n s  and  t o  a d v o c a t e  f o r  t h e  

d e f e n d a n t  a t  s e n t e n c i n g .  Commonwealth v .  Kancour t ,  

349  Mass.  2 6 9 ,  27R (198./), and cases c i t e d .  F a i l u r e  t o  

i n v e s t i g a t e ,  a d v i s e  a b o u t  plea n e g o t i a t i o n s  o r  

a d v o c a t e  a t  s e n t e n c i n y  can  c o n s t i t u t e  i n e f f e c t i v e  

a s s i s t a n c e  of c o u n s e l .  Uni ted  . ... .. . . S t a t e s  . , v .  . Colon-Torres ,  .- 

382  F.3d 7 6  ( lSt  C i r .  2 0 0 4 )  ( remanded f o r  e v i d e n t l , a r y  

h e a r j . n g ) .  See Commonwealth v .  Montanez, 4 1 0  Mass.  a t  

2 9 8 - 2 9 9  ( f a i l u r e  t o  p r e s e n t  m i t i g a t i n q  f a c t o r s  01 a s k  
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f o r  c o n c u r r e n t  s e n t e n c e s  can c o n s t i t u t e  i n e f f e c t i v e  

a s s i s t a r i c e  of c o u n s e l ,  b u t  c l a i m  i s  t i m e - b a r r e d ) ;  Tse 
v .  .. U n i t c d  -_ S t a t e s ,  . 2 9 0  F .3d  4 6 2  (lSL C i r .  2 0 0 2 )  

( i n c o r r e c t  a s s u r a n c e  t h a t  d e f e n d a n t  c o u l d  n o t  he 

s e n t e n c e d  f o r  more t h a n  t e n  y e a r s  c a n  c o n s t i t u t e  

i n e f f e c t i v e  a s s i s t a n c e  of c o u n s e l ;  remanded f o r  

e v i d e n t i a r y  h e a r i n g )  . 

The Supreme C o u r t  r e c o g n i z e d  i n  F'adi.11.a t h a t  

p r o f e s s i o n a l  s t a n d a r d s  of  t h e  l e g a l  community a r e  

h i g h l y  r e l e v a n t  i n  doLcrmininy whcthcr a n  a t t o r n e y ' s  

r e p r e s e n t a t i o n  " f e l l  below an  o b j e c t i v e  s t a n d a r d  of  

r c a s o n a b l c n c s s . "  S t r i c k l a n d  . .. . - -. . . - v .  Washinqton,  .. 4 6 6  U . S .  a t  

6 8 8 .  .I:ndeed, t h e  C o u r t  o b s e r v e d  t h a t  " t h e s e  s t a n d a r d s  

may b e  v a l u a b l e  m e a s u r e s  o f  t h e  p r e v a i l i n g  

p r o f e s s i o n a l  n o r m s  oi e f f e c t i v e  r c p r c s c n t a t i o n ,  

e s p e c i a l l y  a s  L h e s e  s t a n d a r d s  have  been a d a p t e d  t-o 

deal.  wi . t .h  t.he i n t - e r s e c t - i o n  of modern c r i m i n a l  

p r o s e c u t i o n s  and i rnmiqra t ion  law."  130  S . C t .  a t  1 4 8 2 .  

Under t he  N a t i o n a l  Lega l  Aid and  Defender  A s s n . ,  

Pe r fo rmance  G u i d e l i n e s  f o r  C r i m i n a l  R e p r e s e n t a t i o n  

§2.2(b)(2)(1995), t h e  C P C S  Per formance  G u i d e l i n e s ,  55 
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2 . 2 ,  4.1, 5.10 (1988)11,  and  t h e  ADA S t a n d a r d s  f o r  

C r i m i n a l  J u s t j  c e ,  Frosecut i .on  and  Defense E'unct.ion 4- 

4 . 1  ( a )  (3d e d .  1 9 9 3 ) ,  competent, c o u n s e l  m u s t  i n t - e r v i e w  

a d e f e n d a n t  and  g a t h e r  s i q n i f i c a n t  p e r s o n a l  

i n f o r m a t i o n  a b o u t  t . h e  c l i e n t  i n  o r d e r  t o  p r o p e r l y  

r e p r e s e n t  him." T h e s e  s t . a n d a r d s  make c l e a r  t h a t  i t  i s  

i rnpera t - ive  thaL  c o u n s e l  q a t . h e r  d e t a i l e d  i n f o r m a t i o n  

a b o u t  t h c  d e f e n d a n t ' s  t i e s  t o  t h e  community, famil.y,  

employment h i s t o r y ,  p r i o r  c . r imina1  r e c o r d ,  h i s t o r y  of 

any m e n t a l  i l l n e s s  and  any  o t h e r  i n f o r m a t i o n  t h a t  may 

be r e l e v a n t  to d e f e n d  a g a i n s t  t h e  c h a r g e s ,  o r  t h a t  

p r o v i d e  m i t i g a t i n g  f a c t o r s  f o r  s e n t e n c i n g .  T h i . s  

r e s p o n s i b i l i t y  n e c e s s a r i l y  i n c l u d e s  d e t e r m i n i n g  t h e  

d e f e n d a n t ' s  immigrat.j.on s t a t u s .  S e e  Rampal v .  S t a t e ,  

2010 R.1, S u p e r .  LEXIS 7 6 ,  2 4  ( A p r i l  3 0 ,  2 0 1 0 )  

( c o u n s e l  Fa i l . ed  t o  i n q u i r e  a b o u t  i m m i g r a t i o n  s t a t u s  of 

d e f e n d a n t ;  " f a i l u r e  of f o r m e r  counsel .  t o  i n v e s t i g a t e  

l1 T h e s e  s t a n d a r d s  have  been  s u b s e q u e n t l y  amended i r i  
1 9 9 5 ,  1999, 2008 and 2010: however ,  e v e r y  v e r s i o n  h a s  
cont ' a ined  r e q u i r e m e n t s  t h a t  c o u n s e l  i n q u i . s e  of  
d c f c n d a n t  and  i . n v e s t i g a t e  f a c t s  r e l e v a n t  t o  
r e p r e s e n t a t i o n  a t  t r i a l  arid s e n t e n c i n g ,  and t h a t  
c o u n s e l  a d v i s e  a c l i e n t  a b o u t  i m m i g r a t i o n  consequences  
p r i o r  t o  r e s o l u t i o n  of a c a s e .  

r ep roduced  a t  A . A .  5 9 - 6 1 .  
The n a t i o n a l  and l o c a l .  p e r f o r m a n c e  s t a n d a r d s  a r e  12 
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o r  even a s k  a b o u t  P e t i t i o n e r ’ s  s t a l l u s  a s  a c i t - i z e n  

f e l l  be low t h e  d u t y  imposed upon c o u n s e l ” ) .  

I n  t h e  p r e s e n t  m a t t e r ,  c o u n s e l  acknowledges  t h a t  

s h e  di.d n o t  i n q u i r e  a b o u t  o r  i n v e s t i . g a t e  t h e  

i m m i g r a t i o n  s t a t u s  o f  t h e  d e f e n d a n t ,  no r  d i d  s h e  

a d v i s e  him o f  j m m i g r a t i n n  consequences  r e s u l t j n g  f rom 

h i s  p l e a .  (R.App. lo). T h e  d e f e n d a n t  a s s e r t s  t h a t  he 

was n o t  a d v i s e d  t h a t  h i s  p l e a  was t o  a n  “ a g g r a v a t e d  

f e l o n y ”  t h a t  would c a u s e  h i s  d e p o r t a t i o n .  (R.App. 9 ) .  

The C o u r t  i n  Padi1l .a  found c o n s t i t u t i o n a l l y  d e f i c i e n t  

r e p r e s e n t a t i o n  of c o u n s e l  b a s e d  on a s i m i l a r  showing 

by t h a t  d e f e n d a n t .  1 3 0  S . C t .  a t  1486-1487 ( “ T a k i n g  a s  

t r u e  t h e  b a s i s  f o r  h i s  mot ion  f o r  p o s t c o n v i c t i o n  

r e l i e f ,  w e  have l i t t l e  d i f f i c u l t y  c o n c l u d i n g  t h a t  

P a d i l l a  h a s  s u f f i c i e n t l y  a l l e g e d  t h a t  h i s  c o u n s e l  was 

c o n s t j t u t i o n a l l y  d e f i c i e n t . ” ) 1 3 ;  2 0 0 8  U.S. B r i e f s  651 ,  

7 1 - 7 8  ( J o i n t  Appendix c o n t a i n i n g  p ro  se mot ion  a n d  

a f f i d a v i t  of d e f e n d a n t  a l l e g i n g  c o u n s e l  i m p r o p e r l y  

a d v i s e d  h im t h a t  p l e a  would n o t  r e s u l t  i n  d e p o r t a t i o n )  

( A . A .  6 2 - 6 5 ) .  Such f a i l u r e  of counsel i s  o b j e c t i v e l y  

l 3  The C o u r t  remanded t h e  case back  t o  t.he Kentucky 
c0urt.s t o  determine whe the r  t h e  d e f e n d a n t  w a s  
p r e j u d i c e d  by t r i a l  counse l . ‘ s  d e f i c i e n t  p e r f o r m a n c e ,  
a s  r e q u i r e d  u n d e r  Lhe second  p rong  o f  S t r i c k l a n d .  130 
S . C t .  at: 1 4 8 7 .  
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u n r e a s o n a b l e ,  and  t h e  showi.ng by  t h e  d e f e n d a n t  i n  t h i s  

m a t t e r  i s  s u f f i c i e n t .  t o  s a t i s f y  t h e  f i r s t  p rong  of 

S t r i c k l a n d .  -- 

B .  . The d e f e n d a n t  was p r e j u d i c e d  by t r i a l  c o u n s e l ' s  
f a i l u r e  t o  p r o p e r l y  a d v i s e  ""^. him t h a t  a p l e a  t o  t h e  
crimes w i t h  which he was c h a r g e d  would r e s u l t  i n  ,"_ 

manda to ry  d e p o r t a t i o n .  A c c o r d i n g l y ,  t h e  d e f e n d a n t  
was d e p r i v e d  of - a n  o p p o r t u n i t y  t o  n e g o t i a t e  a 

l e a  w i t h  less severe i m m i g r a t i o n  consequences ,  
znd  t h e  g e n e r a l  -. w a r n m s  g i v e n  hi., by t h e  c o u r t ,  
a s  w e l l  a s  t h e  w r i t t e n  w a i v e r  fo rms ,  d i d  n o t  cu re  
t h e s e  d e f i c i e n c i e s  .". ". o r  t h e i r  p r e j u d i c i a l  _I e f f e c t .  

I n  o r d e r  t.o p r e v a i l  on a c l a i m  o f  i n e f f e c t i v e  

_.-..I -- - 

- 

a s s i s t a n c e  of c o u n s e l ,  t h e  d e f e n d a n t  m u s t  show Lhat h e  

was p r e j u d i c e d  by c o u n s e l ' s  d e f i c i e n t  r e p r e s e n t a t i o n .  

One way t o  e s t a b l i s h  such  p r e j u d i c e  i s  for t h e  

d e f e n d a n t  t o  show t h a t ,  had he been  p r o p e r l y  a d v i s e d ,  

"he would n o t  have p l e a d e d  g u i l t y  and  would have 

i n s i s t e d  on q o i n g  t o  t r i a l . "  ~ H i l l  v .  L o c k h a r t ,  4 7 2  

U . S .  a t  5 9 .  

Showing t - h a t  t h e  d e f e n d a n t  would have  i n s i s t e d  o n  

g o i n g  t o  t r j - a l ,  however,  i s  n o t  t h e  o n l y  way t o  

e s t . a b l i s h  p r e j u d i c e .  The p r e j u d i c e  r e q u i r e m e n t  

" f o c u s e s  on whether  c o u n s e l ' s  c o n s t i t u t i o n a l l y  

i - n e f f e c t i v e  pe r fo rmance  a f f e c t e d  t h e  outcome of  t h e  

p l e a  p r o c e s s . "  - I d .  ( emphas i s  a d d e d ) .  P r e j u d i c e  can  be 

e s t a b l i s h e d  by  showing a " ' r e a s o n a b l e  p r o b a b i l i t y '  
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t h a t  'buL f o r  c o u n s e l ' s  u n p r o f e s s i o n a l  e r r o r s ,  t h e  

r e s u l t  of t h e  p r o c e e d i n g  would have  been  d i f f e r e n t . " '  

Commonwealth v .  Mahar, 4 4 2  Mass. a t  15,  q u o t i n g  

> S t r i c k l a n d ,  ._ .- .,. , . . .., .- 4 6 6  U . S .  a t  6 9 4 .  

:Ln t h e  c a s e  a t  b a r ,  t h e  d e f e n d a n t  was h o r n  i n  

1 9 8 6  and  came t o  t h e  U n i t e d  S t a t e s  i n  1.993, when he 

was s i x  y e a r s  old. (R.App. 3 1 ) .  Twelve y e a r s  

f o l l o w i n g  h i s  a r r i v a l ,  a f t e r  havi.ng l i v e d  i n  the  

U n i t e d  S t a t e s  f o r  t w o - t h i r d s  o f  h i s  l i f e ,  he p l e d  

g u i l t y  t o  t h e  o f f e n s e s  a t  i s s u e  i n  t h i s  m a t t e r ,  i . e . ,  

p o s s e s s i o n  o f  c o c a i n e  and m a r i j u a n a  w i t h  i n t e n t  t o  

d i s t r i b u t e .  (C.App. 1 ) .  These  o f f e n s e s  c o n s t i t u t e  

" a g g r a v a t e d  f e l o n i e s "  a s  d e f i n e d  by 8 U . S . C .  

1101  ( a )  ( 4 3 )  ( B ) ,  and  s u b j e c t  t h e  d e f e n d a n t  t o  mandatory  

d e p o r t a t i o n  p u r s u a n t  t o  8 U . S . C .  1 2 2 7 ( a ) ( 2 )  ( A ) ( i i i ) .  

(R.App. 3 1 - 3 2 ) .  

An a g g r a v a t e d  f e l o n y  c o n v i c t i o n  c a u s e s  t h e  most 

Severe i m m i g r a t i o n  c o n s e q u e n c e s  t o  a n o n c i t i z e n .  Even 

i.f a p e r s o n  h a s  l i v e d  l e g a l l y  i n  t h e  U n i t e d  S t a t e s  f o r  

most  of h i s  l i f e ,  a n  a g g r a v a t e d  f e l o n y  c o n v i c t i o n  

v i r t u a l l y  g u a r a n t e e s  h i s  removal  and  pe rmanen t  e x i l e  

f r o m  t h i s  c o u n t r y .  Both judicial d i s c r e t i o n  t u  

c o n s i d e r  m i t i g a t i n g  c i r c u m s t a n c e s ,  and  t h e  
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a v a i l a b i l i t y  o f  w a i v e r s  o r  r e l i e f  from removal  were 

s e v e r e l y  c u r t a i l e d  b y  t h e  1 9 9 6  changes  i n  i m m i g r a t i o n  

law, e s p e c i a l l y  for t h o s e  w i t h  a y g r a v a t e d  f e lo r iy  

c o n v i c t i o n s .  AEDPA, 1 1 0  S t a t .  1277-1278; IIRIRA, 110 

S t a t .  3009-594, 597,  607-608. See a l s o  . INS v .  . S t . 3 ,  .- 

533 W.S. a t  %93-299.  

Had t h e  d e f e n d a n t  been  c o n v i c t e d  o f  t h e  l esser  

i n c l u d e d  o f f e n s e s  o f  p o s s e s s i o n  o f  cocaine a n d  

m a r i j u a n a  p u r s u a n t  t o  G . L .  c .  94C,  5 34, h e  would have 

b e e n  d e p o r t a b l e  p u r s u a n t  t o  8 U . S . C .  1 2 2 7 ( a )  ( 2 )  ( B )  ( i ) .  

However, u n l i k e  t h e  p r e s e n t  c i r c u m s t a n c e s ,  h e  may have 

been e l i g i b l e  for some form o f  r e l i e f  from 

d e p o r t . a t i o n ,  such  a s  " c a n c e l l a t i o n  o f  removal . "  8 

U . S . C .  1229b ( a )  ( A t t o r n e y  G e n e r a l  may c a n c e l  removal  

o f  n o n c i t i z e n  who h a s  been  l a w f u l  permanent  r e s i - d e n t  

f o r  a t  l e a s t  f i v e  y e a r s ,  h a s  r e s i d e d  c o n t i n u o u s l y  i n  

t h e  U n i t e d  S t a t e s  f o r  a t  l e a s t  s even  y e a r s ,  and  h a s  

nut been convicted of  an a g g r a v a t e d  f e l . ony)  . 

T h e  C o u r t  i n  P a d i l l a  a d d r e s s e d  t h e  b e n e f i t  o f  

i n f o r m e d  - t h a t  i s ,  e f f e c t i v e  - c o u n s e l  d u r i n g  p l e a  

n e g o t i a t i o n s ,  w i t h  r e s p e c t  t o  b o t h  n o n c i t i z e n  

d e f e n d m t s  and t h e  Commonwealth. "Counse l  . . .  may be 

able t o  p l e a  b a r g a i n  c r e a t i v e l y  w i t h  t h e  p r o s e c u t o r  i n  
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o r d e r  t o  c r a f t  a c o n v i . c t i o n  a n d  sen tence  t h a t  r e d u c e  

t h e  l i k e l i h o o d  of  d e p o r t a t i o n  . . .  A t  t h e  same t i m e ,  t h e  

t h r e a t  of d e p o r t a t i o n  may p r o v i d e  t h e  d e f e n d a n t  w i t h  a 

p o w e r f u l  i n c e n t i v e  t o  p l e a d  g u i l t y  t o  an o f f e n s e  t . h a t  

d o e s  n o t  mandate  t h a t  p e n a l t y  i n  exchange  f o r  a 

d i s m i s s a l  o f  a c h a r g e  t h a t  d o e s . ”  1 3 0  S . C t .  at 1 4 8 6 .  

“ N e g o t i a t i o n  o f  a p l e a  b a r g a i n  is il c r i t i c a l  p h a s e  o f  

l i t i g a t i o n  f o r  p u r p o s e s  o f  t h e  S i x t h  Amendment r i g h t  

t o  e f f e c t i v e  a s s i s t a n c e  of counse l , . ”  Id. 

I n  t h e  p re sen t :  m a t t e r ,  t h e  d e f e n d a n t  was 

p r e j u d i c e d  by  t h e  f a i l u r e  of c o u n s e l  t o  n e g o t i a t e  a 

p l e a  b a r g a i n  t h a t  would r e d u c e  t h e  l i k e l i h o o d  of h i s  

d e p o r t a t i o n .  He was s e n t e n c e d  t o  f i v e  months o f  

i n c a r c e r a t i o n  f o r  p o s s e s s i o n  w i t h  i n t e n t  t o  d i s t r i b u t e  

c o c a i n e  and  no i n c a r c e r a t i o n  f o r  p o s s e s s i o n  w i t h  

i n t e n t  t o  d i s t r i b u t e  m a r i j u a n a .  (R.App. 1 ) .  The 

maximum p o s s i b l e  s e n t e n c e  f o r  p o s s e s s i o n  of c o c a i n e  i s  

one  y e a r  and  t h e  maximum s e n t e n c e  f o r  p o s s e s s i o n  o f  

m a r i j u a n a  i s  s i x  months of i n c a r c e r a t i o n .  G . L .  c .  94C, 

5 3 4 .  Had c o u n s e l  p o s s e s s e d  “ t h e  most rudimenCary 

u n d e r s t a n d i n g  o f  t h e  d e p o r t a t i o n  consequences”  of  s u c h  

o f f e n s e s ,  P a d i l l a ,  1 3 0  S.Ct. a t  1.486, s h e  c o u l d  have 

n e g o t i a t e d  f o r  t h e  d e f e n d a n t  t o  s e r v e  a longer p e r i o d  
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o f  i n c a r c e r a t i o n  i n  exchange  f o r  a r e d u c t i . o n  o f  the 

c h a r g e s  t o  s i m p l e  p o s s e s s i o n .  C o u n s e l ' s  i n e f f e c t i v e  

r e p r e s e n t a t i o n  p r e j u d i c e d  t h e  d e f e n d a n t  b y  d e n y i n g  him 

t h i s  o p p o r t u n i t y .  See  Un i t ed  S t a t e s  v .  Hubenig,  2 0 1 0  

U . S .  Dist. LEXIS 8 0 1 7 9 ,  a t  2 4 - 2 6  ( p r e j u d i c e  found 

where counse l  s t . a t e d  "he would have  n e g o t i a t e d  a 

d i f f e r e n t  p l e a  agreement  i f  h e  had known t h e  

i m m i g r a t i o n  consequences  o f  P e t i t i o n e r ' s  s econd  

c o n t r o l l e d  s u b s t a n c e s  c o n v i c t i o n . " ) ;  U n i t e d  ,, . .. S t a t e s  v .  

=, 407  F.3d 1 0 0 5 ,  1017-3 ,018 ( g t h  C i r .  20051  

( p r e j u d i c e  found where d e f e n d a n t  c o u l d  have  n e g o t i . a t e d  

p l e a  t o  l esser  c h a r g e  or  f o r  s e n t e n c e  of l ess  t h a n  one 

y e a r  t o  a v o i d  " a y y r a v a t c d  f e l o n y "  c o n v i c t i o n )  . 

A l t e r n a t i v e l y ,  had  t h e  d e f e n d a n t  beeti uriablc t o  

n e g o t i a t e  a p l e a  i n  t h i s  matter t . h a t  would have  

r e s u l t e d  i r l  l e s s  s e v e r e  i m m i g r a t i o n  c o n s e q u e n c e s ,  he 

may have  c h o s e n  t o  y o  t o  t r i a l  h a d  he been  p r o p e r l y  

a d v i s e d  b y  c o u n s e l  t h a t  h i s  y u i l t y  p l e a  to a y y r a v a t c d  

f e l o n i e s  v i r t u a l . 1 ~  g u a r a n t e e d  h i s  d e p o r t a t i o n  and 

permanent  e x i l e  from t h e  U n i t e d  S t a t e s .  Al though t.he 

d e f e n d a n t  was found  t o  have  m u l t i p l e  b a g s  of  c o c a i n e  

and  m a r i j u a n a  a n d  a s i g n i f i c a n t  s u m  of money i n  h i s  

p o c k e t s  upon h i s  a r r e s t ,  t h e r e  was no e v i d e n c e  o f  any  
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a t t e m p t  Co d i s t r i b u t e  t h e  d r u g s .  (C.App. 4 ) .  A j u r y  

cou1.d have  a c q u i t t e d  him of t h e  c h a r g e s  o r  found h i m  

g u i l t y  of t h e  1.esser i n c l u d c d  o f i e n s e s  of s i m p l e  

p o s s e s s i o n ,  which would have  r e s u l t e d  i n  l e s s  s e v e r e  

i m m i g r a t i o n  consequences ,  - a n t e  .,, a t  p .  4 3 .  "[Ilf 

d e p o r t a t i o n  was t h e  u l t i m a t e  r e s u l t  i n  e i t h e r  case and  

t h e  p l e a  b a r g a i n  d i d  n o t  r e d u c e  t.he c h a r g e s  a g a i n s t  

h i m ,  [ t h e  d e f e n d a n t ]  migh t  w e l l  have  c h o s e n  t r i a l  even  

i f  t h e  chance  of  a c q u i t t a l  was s rna l l . "  S t a t e  v .  

Liinarco, 235 P . 3 d  1 2 6 7 ,  2010 Kan.App.Unpub. L E X I S  5 4 2 ,  

1 3  (Kan.  C t .  App. 2 0 1 0 )  ( remanded f o r  e v i d e n t i a r y  

h e a r i n g ) .  

F i n a l l . y ,  t h e  Commonwealth a r g u e s  t h a t  t h e  g e n e r a l  

i m m i g r a t i o n  warning  p r o v i d e d  by t h e  c o u r t ,  see G . L .  c .  

2 7 8 ,  5 29D, and the  w r i t t e n  waj.ver of r i g h t s  form 

s i g n e d  b y  t h e  de fenda r i t  c u r e s  any  p r e j u d i c e  c a u s e d  by  

c o u n s e l ' s  d e f i c i e n t  r e p r e s e n t a t i o n .  Commonwealth B r .  

a t  22 .  P a d i l l a  a n s w e r s  t h i s  u n e q u i v o c a l l y .  T h e  Supreme 

C o u r t  r e q u i r e s  more t h a n  a y e n e r a l ,  r i o r i spec i f i c  

warn ing  t h a t  a p l e a  may have  immiqrat . ion consequences ,  

e s p e c i a l l y  i f  t h e  c o n s e q u e n c e s  a r e  " p r e s u m p t i v e l y  

manda to ry , "  a s  t h e y  a r e  in t .he p r e s e n t  c a s e .  1 3 0  S . C t .  

a t  1 4 8 3 .  See a1.so Commonwealth , . . v .  H i l a i r e ,  437 Mass,  
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R09, 8 1 0  ( 2 0 0 2 )  ( d e f e n d a n t ' s  mere s i g n a t u r e  on w a i v e r  

of  r i g h t s  form docs n o t  cure  e r r o n e o u s  o m i s s i o n  of 

w a r n i n g ) .  P a d i l l a  - n o t e d  t h e  s i g n i f i c a n c e  of  j u d i c i a l  

i m m i g r a t i o n  warniny  s t a t u t - e s  and a d v i s a l s  on p l e a  

forms  n o t  t o  s u p p l a n t  o r  s u b s t i t - U t e  f o r  t h e  role of 

c o u n s e l ,  b u t  r a t h e r  t o  " u n d e r s c o r e  how c r i t i c a l  it i s  

for counsel t o  i n f o r m  he r  n o n c i t i z e n  c l i e n t  t h a t  he  

f a c e s  a r i s k  of d e p o r t a t - i o n . "  __ I d .  a t  1 4 8 6  & n . 1 5  

( e m p h a s i s  added)  

Moreover ,  Padilla's reasoning i s  h a s e d  on t h e  

S i x t h  Amendment r i g h t  t o  c o u n s e l .  By con t r a s r . ,  

g e n e r a l  w a r n i n g s  p r o v i d e d  by  t h e  c o u r t  c a n n o t  

s u b s t i t u t e  f o r  O K  s a t i s f y  t h i s  fundamen ta l  r i g h t .  

P e o p l e  v +  G a r c i a ,  907  N.Y.S.2d 3 9 8 ,  407  ( 2 0 1 0 )  

( c o u r t ' s  g e n e r a l  warn ing  d o c s  r i o t  cure c o u n s e l ' s  

d e f i . c i e n t  r e p r e s e n t a t i o n  and  r e s u l t i n g  p r e j u d i c e )  ; see 

Commonwealth v .  -. H i l a i r e ,  .. 437 M a s s .  a t  83.8, n .  5 ( j u d g e  

must  g i v e  o r a l  warn iny  p e r  G.L. c .  2 7 8 ,  S 29D; w a i v e r  

of  r i g h t s  form s i g n e d  b y  d c f c n d a n t ,  w h i c h  i n c l u d e s  

s i . m i l a r  i m m i g r a t i o n  warn ings ,  o n l y  p r o v i d e s  r e c o r d  

t h a t  w a r n i n g  was g i v e n  and c a n n o t  s u b s t i t u t e  for ora l .  

w a r n i n g ) ;  see a l s o  Conunonwealth v .  ................ J o n e s ,  60 

Mass.App.Ct. 0 8 ,  90-91 (2003)  ( w a i v e r  nf r i q h t . 3  form 
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cannot .  e s t a b l i s h  t h a t  de fendan t .  had knowledge o f  

e l e m e n t s  o f  crime p r i o r  t.o p l e a ) .  

I n  sum, t h e  de fendan t .  i n  t h e  c a s e  a t  b a r  was 

p r e j u d i c e d  by t h e  f a i l u r e  of t r i a l  c o u n s e l  t o  p r o p e r l y  

a d v i s e  h i m  t h a t  t h e  c h a r g e s  i n  t h i s  mat t .er  would c a u s e  

h j  s mandatory  and  permanerit  d e p o r t a t i o n .  W i t h  

knowledge of t.he i m m i g r a t i o n  consequenc.es  r e s u l t i n g  

f rom g u i l t y  p l e a s  t o  t h e  o f f e n s e s ,  c o u n s e l  c o u l d  have  

n e g o t i a t e d  w i t h  t h e  p r o s e c u t o r  f o r  a r e s o l u t i o n  of t h e  

ma tLcr  w i t h  l ess  severe c o n s e q u e n c e s ,  o r  t h e  d e f e n d a n t  

c o u l d  have  chosen t o  g o  t.o t . r i a l  w i t h  hope of a n  

o u t r i g h t  a c q u i t t a l ,  o r  c o n v i c t i o n s  o n l y  on t h e  lesser 

i n c l u d e d  o f f e n s e s  of si .mplc p o s s e s s i o n .  Wi thout  s u c h  

knowledge and a d v i c e  o f  c o u n s e l ,  however; t h e  

d e f e n d a n t  was d e p r i v e d  o f  h i s  c o n s t i t u t - i o n a l  r i g h t  to 

e f f e c t i v e  a s s i s t a n c e  of c o u n s e l  u n d e r  t h e  S i x t h  

Amendment. and  a r t i c l e  17  of t h e  Massachu8set" ts  

Declara t . i .on  of R i g h t s .  A c c o r d i n g l y ,  t h e  d e f e n d a n t ' s  

m o t i o n  for a new t r i a l  shou1.d have  been  a l l o w e d .  
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CONCLUSION 

Based upon the f o r e g o i n g  p o i n t s  and authorities, 

Amicus urges this Court Lo hold that the Fadilla 

decision s h o u l d  retroacLively apply to the deiendant, 

and to reverse and vacate Lhe t r i . a l  court‘s denial of 

- -~ 

the defendant’s Rule 30 motion for a new trial. 
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