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ISSUES PRESENTED 

I .  WHETHER THE MOTION JUDGE PROPERLY DENIED THE 
DEE'ENIYANT'S MOTION TO SUPPRESS H I S  S T A T W T S  TO 
THE POLICE, SINCE THE PRB-MIRANDA STATEMENTS WERE 
NOT TEE RESULT OF INTERROGATION BUT WERE 
SPONTANEOUS AND VOLUNTARY; AND, THE DEFENDANT'S 
POST-MI- STAT-NTS WEW3 VOLUNTARY AND, 
THEREFORE, THE FIREARW RECOVERED AS A RESULT O F  
THE DEFENDANT'S STATEldENT WAS ALSO PROPERLY 
ADMITTED? 

11. WHETHER THE MOTION JUDGE PROPERLY DENIED THE 
DEmNDANT'S MOTION TO SUPPRESS THE EVIDENCE 
SEIZED DURING THE EXECUTION OW THE ARREST 
m, SINCE, AFTER A ROUND OF HOLLOW-POINT 
AMMUNITION WAS FOUND I N  THE DEFENDANT'S POCKET, 
THE POLICE PROP8RLY SEARCHED THE APARTMWT TO 
SECURE A HANDGUN I N  ORDER TO PROTECT TEE SAFETY 
OF THE OFFICERS AND THE OCCUPANTS OF TEE 
?lPARTMENT? 

1x1. WHETHER THE COMblONWEALTH AGREES THAT THE LIMITED 
PORTION OF THE J U R Y  INSTRUCTIONS RELATIVE TO THE 
ELEMENTS OF G.L. C.269,  §lO(n) OMITTED ANY 
REFERENCE TO THE FACT TEIAT, I N  ORDER TO CONVICT 
THE DEE'E'NDM UNDER TXAT STATUTE, THE 
COMMONWEALTH MUST PROVE THAT THE DEFENDANT 
VIOLATED EITHER G.L.  e.269, §1O(a) OR SlO(c)  AND, 
THEREFORE, THE DEFENDANT'S CONVICTXON ON THAT 
CHARGE ALONE SAOWLD BE VACATED? 

IV. WHETHER THE TRIAL JUDGE PROPERLY DENIED THE 
DEFENDANT'S MOTION FOR A REQUIRED FINDING OF NOT 
GUILTY SINCE THE EVIDENCE, TOGETWER W I T H  
REASONABLE INFERENCES WHICH COULD BE DRAWN 
THEREFROM, WHEN VIEWED I N  THE LIGHT MOST 
FAVORABLE TO THE COMMONWFALTA, WAS S W F I C I E N T  FOR 
THE J U R Y ,  AS THE FINDER OF FACTS, TO CONCLUDE 
THAT THE DEFENDANT FURNISHED A FALSE NAME TO A 
L A W  ENFORCEMENT OFFICER FOLLOWING H I S  ARREST, I N  
VIOLATION O F  G . L .  e. 268, §34A? 

V. WI-IHETRER THE TRIAL JUDGE PROPERLY INSTRUCTED THE 
JVRP As TO EACH AND EVERY ESSENTIAL ELEMENT OF 
THE OFFENSE OF FURNISHING A FALSE NAME TO A L A W  

1 



ENFORCEWNT OFFICER FOLLOWING HIS ARREST, IN 
VIOLATION OF G.L. c.268, S34A? 

VI. WETHER TEE PROSECUTION OF THE DEFENDANT FOR 
POSSESSION OF A FXReARM AND AWWUNfTION DID NOT 
VIOLATE HIS SECOND AMENDMZNT RIGETS TO KEEP AND 
BEAR ARMS, PURSUANT TO DISTRICT OF COLUMBIA V. 
€YELLER, --- U.S. --- , 128 S.C+. 2783 (2008)?  

VII. WHETHER TEfS COURT SHOULD REJECT THE DEEZNDZWT'S 
CLAIM THAT THE BALLISTICS CERTIFICATE VIOLATED 
HIS CONFRONTATION-CLAUSE RIGETS BECAUSE THE 
SUPREME JUDICIAL COURT HAS ALREADY RESOLVED THE 
ISSUE: AND, EVEN IF THE S- COURT WERE TO 
HOLD OTHERWISE, THERE WAS NO SUBSTANT= RISK OF 
A MISCARRIAGE OF JUSTICE BECAUSE THE ONLY ISSUE 
AT TRIAL WAS POSSESSION, NOT WHETHER THE FIREARM 
WAS OPERABLE? 

STATEMENT OF THE CASE 

The Commonwealth i s  n o t  d i s s a t i s f i e d  w i t h  t h e  

d e f e n d a n L ' s  S t a t e m e n t  of  t h e  Case .  

STATEMENT OF THE FACTS 

A .  - D e f e n d a n t ' s  . Motion t o  Sup--? 

A f t e r  a two-day e v i d e n t i a r y  h e a r i n g ,  t h e  mot; on 

j u d g e  made t h e  fo l l .owing  w r i t t e n  f i n d i n g s  o f  f a c t : '  

_ I  . 

1 The c i t a t i o n s  used i n  t h i s  b r i e f  a r e  a s  f o l l o w s :  
the t r a n s c r i p t  o f  t h e  motion t o  suppress h e a r i n g r  
w h i c h  c o n s i s t s  of two v o l u m e s  d a t e d  F e b r u a r y  1 5  and  
1 6 ,  2 0 0 7 ,  i s  c i t e d  as  (Mo.Tr.volume/paye); ( h e  t - r i a l  
t r a n s c r l p L ,  which c o n s i s t s  of t h r e e  volumes ,  d a t e d  
Fchri.i;lry 2 0 ,  2 1  a n d  2 2 ,  2 0 0 7 ,  i s  c i t e d  a s  
[Tr.vol . / p a g e ) ;  t h e  d e f e n d a n t ' s  b r i e f  i s  c i t e d  a s  
( U e L . B r . / p a g e ) ;  t h e  r e c o r d  a p p e n d i x  i s  c i t e d  a s  
( R . A .  / p a g e )  ; and t h e  Cormonweal th ' s  addendum, which 
c o n t a i r i s  t h e  motjon j u d g e ' s  f i n d i n g  01 f a c t  and 
rulinqs o f  law on t h e  d e f c n d a n t ' s  mo t ion  t o  suppress, 
i r i  a c c o r d a n c e  wit.h Mass.  R .  App. P .  1 6 ( a )  (61, i.s c i t e d  
a s  (Add. / p a g e )  . 
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On A p r i . 1  2 5 ,  2006, e i g h t  l a w  e n f o r c e m e n t  o f f i c e r s  
l e d  by S t a t e  T roope r  Michae l  S u l l i v a n  t r a v e l e d  t o  
1 4 9  A l l e n  S t r e e t ,  A p t .  A,  f o r  t h e  p u r p o s e  o f  
s e r v i n g  t h r e e  w a r r a n t s  on t h e  d e f e n d a n t .  The 
w a r r a n t s  w e r e  i n  t h e  name of  Ant-onio F l o w e r s ,  
which i s  t h e  d e f e n d a n t ' s  alias. T r o o p e r  S u l l i v a n  
and 3 o t h e r  o f f i c e r s  t o o k  up p o s i t i o n  a t  t h e  
f r o n t  door of t h e  a p a r t m e n t ;  two a t  t h e  back 
d o o r ;  and  3 o t h e r s  o u t s i d e .  T roope r  S u l l i v a n  h a d  
t h e  3 w a r r a n t s  on h i s  person. The a d d r e s s  on  the 
w a r r a n t  was 149 A l l e n  S t r e e t ,  A p t .  A.  One  
w a r r a n t  had i s s u e d  f rom t h e  S u p e r i o r  Court t o  
a r r e s t  t h e  d e f e n d a n t  for a s s a u l t  and b a t t e r y ,  
d a n g e r o u s  weapon. The two o t h e r  w a r r a n t s  had 
i s s u e d  from t h e  Distr ic t  C o u r t  f o r  motor vehic1.e  
o f f e n s e s .  Tr-ooper S u l l i v a n  knocked on t h e  door .  
The re  was a g i t a t e d  n o i s e  from i n s i d e .  F i n a l l y  
Ms. Lawanda I f i l l  opened  t h e  d o o r .  She was 
h o l d i n g  a small. c h i l d .  M s .  H i l l  was v e r y  u p s e t .  
The  t r o o p e r s  t o l d  h e r  why t h e y  were t h e r e ,  a s  
o t h e r  o f f i c e r s  l o o k e d  i n t o  a bedroom. W i t h i n  a 
moment ' [ ' rooper S u l l i v a n  f o u n d  t h e  d e f e n d a n t  
h i d i n g  i n  t h e  c l o s e t  of  a c h i l d ' s  bcdroum. A s  
L h i s  was occurr ing ,  Ms. Hill t . o l d  T r o o p e r  O ' T o o l e  
Lhey could s e a r c h  t h e  a p a r t m e n t  f o r  t h e  
d e f e n d a n t .  T roope r  O 'Toole  f r i s k e d  t h e  d e f e n d a n t  
and  found a h o l l o w  p o i n t  round i n  t h e  d e f e n d a n t ' s  
l e f t  f r o n t  p a n t s  p o c k e t .  H e  i m m e d i a t e l y  a s k e d  
t h e  d e f e n d a n t  i f  t h e r e  was a yun p r e s e n t .  The 
defer idant  d i r e c t e d  him t o  t h e  c loset  i n  a n o t h e r  
bedroom where t h e  d e f e n d a n t  s a i d  a gun was 
wrapped i n  a b l a n k e t  w a s  l o c a t e d .  A l o a d e d  yun 
was found  i n  t h a t  c l o s e t .  

T roope r  O'Toole  knew t h e  d e f e n d a n t  f rom p a s t  
d e a l . i n g s .  Tn f a c t ,  he had s e a r c h e d  f o r  him f o r  
a t  leasL a y e a r .  The  t r o o p e r  k n e w  t h e  d c f e n d a n t  
had s e v e r a l  a l i . a se s ,  j - n c l u d i n q  A n t o n i o  F lowers .  
'].'he t r o o p e r  was par t  o f  t h e  f r o n t  d o o r  team. P l s .  
Wanda H i l . 1 .  was t h e  t enan t .  f o r  a p a r t m e n t  A.  S h e  
d i d  n o t  open t h e  d o o r  a t  f i r s t ;  i n s t e a d  s h e  
ca l l ed  t h r o u g h  Lhe d o o r  t o  t.he p o l i c e  a s k i n y  t h e n  
what t h e y  wanted. T r o o p e r  O'Toole r e p l i e d  t h e y  
had  w a r r a n t s  f o r  t h e  d e f e n d a n t .  She d e n i e d  h e  
was t h e r e  and t.he only p e r s o n s  p r e s e n t  were 
h e r s c l f  a n d  c h i 1 . d .  E v e n t u a l l y  she  opened  t h e  
d o o r  and looked  at. C h e  w a r r a n t s .  She  w a s  s h a k i n g  



and d e n y i n g  t h a t  t h e  d e f e n d a n t  was p r e s e n t .  
T roope r  O'Toole  t o l d  h e r  he t h o u g h t  t h e  d e f e n d a n t  
was i n  t h e  a p a r t m e n t  b a s e d  on t h e  v o i c e s  t h e y  
h e a r d  t h r o u g h  t h e  d o o r  when t h e y  f i r s t  a r r i v e d  
and  t h e  f a c t  t h a t  t h e  o f f i c e r s  a t  t h e  r e a r  d o o r  
o b s e r v e d  a p a i r  of  men's a t h l e t i c  s h o e s  t o  t h e  
s j , de  of  t h e  back  d o o r .  M s .  Hi l l .  t o l d  t h e  t r o o p e r  
t h e  o f f i c e r s  cou1,d s t a y  b u t  s h e  wanted  t o  l e a v e .  
Trooper  O'Toole  ca lmed h e r  and  e x p l a i n e d  a g a i n  
why t h e  t r o o p e r s  were t h e r e  and f o r  a sccond t i m e  
reviewed the w a r r a n t s  w i t h  M s .  H i l l .  She 
remaincd  n e r v o u s ,  b u t  aga i .n  t o l d  t h e  t r o o p e r  t h e  
p o l i c e  c o u l d  look for him i n  t.he a p a r t m e n t .  The 
o f f i c e r s '  guns  were drawn 3 s  t h e y  s e a r c h e d  
h e c a u s e  t h e  d e f e n d a n t  h a s  a s p e c i f i c  h i s t o r y  of 
a s s a u l t i v e  b e h a v i o r  a n d  c a r r y i n q  a f i rearm.  A s  
s t a t e d  e a r l i e r ,  t h e  d e f e n d a n t  was found  h i d i n g  i n  
a c l o s e t  w i t h  a l i v e  round o f  amrnunj . t ion  i n  h i s  
p o c k e t .  S e v e r a l  o f f i . c e r s  i m m e d i a t e l y  a s k e d  where 
t h e  qun was. S e r q e a n t  S u l . ? i v a n  i n  p a r t i c u l a r  
demanded t o  know where  t h e  gun was.  

The en t i . r e  a p a r t m e n t  had  n o t  y e t  been  s e a r c h e d .  
The defendant .  told Serqennt .  S u l l i v a n  where the 
qun was. Once t h e  gun was r e c o v e r e d ,  t h e  
d e f e n d a n t  was g i v e n  h i s  Miranda'  w a r n i n g s  and  
r i g h t .  by  T r o o p e r  0 'Tool .e .  The d e f e n d a n t  
e x p l a i n e d  t h a t  1,awanda. (Ms. H i l l )  had  n o t h i n g  t o  
do w i t h  t h e  f i r e a r m .  O f f i c e r s  b r o u g h t  t h c  
d e f e n d a n t  Lo a p o l i c e  c r u i s e r  t o  h e  t r a n s p o r t e d  
t o  p o l i c e  h e a d q u a r t e r s .  

T roope r  O'Toole  then s a t  down w i t h  M s .  H i l l  and  
e x p l a i n e d  ' the  p o l i c e  wanted  t o  t h o r o u g h l y  s e a r c h  
t h e  a p a r t m e n t  f o r  weapons.  H e  t o l d  h e r  t h e  
p o l i c e  knew she was n o t  i n v o l v e d  i n  t h e  
commission o f  any  c r i m e .  The t r o o p e r  t o l d  h e r  
t h e y  would a p p l y  f o r  a search w a r r a n t  and  s h e  d i d  
n o t  have  t o  q i v e  h e r  c o n s e n t  t o  a f l i r t - h e r  s e a r c h .  
M s .  l l i l l  a s k e d  t o  c a l l  h e r  m o t h e r .  'The t r o o p e r  
t o l d  h e r  s h e  had  e v e r y  ri.gh'(r t o  c o n t a c t  h e r .  M s ,  
H i l l  call.ed h e r  mot-her who came over t o  t h e  
apa r tmcr i t .  M s .  H i l l  and  h e r  mothc r  spoke  
p r i v a t e l y  w i t h  e a c h  o t h e r  arid t h e r e a f t e r  M s .  H i l l  
s i g n e d  a c o n s e n t  l o  s e a r c h  form.  No o t h e r  

2 Miranda v .  A r i z o n a ,  384 U.S .  436  (1966). 
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weapons were found i n  t h e  a p a r t m e n t .  Only 
women's c l o t h e s  were i n  t h e  a p a r t m e n t .  Ms. H i l l  
s a I d  s h e  was t h e  o n l y  t e n a n t  and l i v e d  i n  t h e  
a p a r t m e n t  w i t h  h e r  c h i l d .  M s .  H i l l ' s  s t a t e m e n t  
i s  c o n s i s t e n t  w i t h  a p r i o r  i n c i d e n t  where S p f l d  
[ s i c ]  p o l i c e  o f f i c e r s  a t t e m p t s d  t o  serve a n  
a r r e s t  w a r r a n t  on t h e  d e f e n d a n t  f o r  r e c e i v i n g  
s t o l e n  p r o p e r t y .  On t h a t  p r j . o r  o c c a s i o n  Ms. H i l l  
c l a i m e d  s h e  and h e r  chjld were t h e  sole o c c u p a n t s  
of t h e  apa r tmen t .  and  t h a t  s h e  d id  n o t  know t h e  
d e f e n d a n t .  

(Add./l-2,3-4) . 3  The motion j udge  a l s o  made o r a l  

f i n d i n q s  01 f a c t  011 t h e  record at.  thc c l o s e  o f  t h c  

h e a r i n g  on t h e  d e f e n d a n t ' s  mot ion  t o  s u p p r e s s  

(Mo.II/87-91). The Commonwealth wil .1  r e f e r  Lo t h e  

judgc ' s  o r a 1  f i n d i n g s  as n e c e s s a r y  j.n i t s  argument  

B .  T r i a l  

-. The ~ Commonwealth's Cas@: 

On or abou t  April 25 ,  2 0 0 6 ,  t r o o p e r s  from t h e  

M a s s a c h u s e t t s  S t a t e  P o l i c e  and o f f i c e r s  f rom t h e  

: ;pringfj  eld Pol  ice Department  approached  t h e  a p a r t m e n t  

h u i l d i . n g  a t  1 4 9  A l l e n  S t r ee t  in S p r i n g f l e l d  

(Tr.T/132,204). The o i f i c e r s  had r e a s o n  t o  be I . i evc  

t h a t  t h e  d e t c n d a n t ,  J a s o n  Loacihol t ,  was a t  t -ha l  

a d d r e s s  i n  Apartment  A ,  and  were a t t e r n p t j n g  t o  a r r e s t  

-, .- .- 
A s  a c o u r t e s y  t o  t h e  C o i i r L ,  t h e  C o m o n w c a l t h  3 

t r ansc r i . bed  t h e  mot ion  j u d g e ' s  handwrl . t . ten f i n d i n g s ,  
which a r e  d i l f i c u l t  t o  d e c i p h e r  i n  p a r t s  ( A d d . / l - 2 ) .  
The Commonwealth's t r a n s c r i p t i o n  i s  n e a r l y  i d e n t i c a l  
to t h a t  of t h e  d e f e n d a n t  (R.A./19-24). Any 
d i f f e r e n c e s  a r e  minor  a n d  do n o t  impact  t h e  c lear  
mean ing  o f  Ihe motion  judge's f l .ndir iys  and  rul . . ings.  
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him (Tr.i/132). T h e  b u i l d j . n g  at 1 4 9  A l l e n  S t r e e t  was 

a multi-family a p a r t m e n t  complex i n  a r e s i d e n t i a l  a r e a  

(Tr.I/1331. 

S e r g e a n t  S u l l i v a n ,  T r o o p e r s  O’Toole and  D e v l i n  

and  Of f i ce r  Leonard  e n t e r e d  the b u i l d i n g  i n t o  a common 

hall .way (Tr. I/134). The g r o u p  of o f f i c e r s  a p p r o a c h e d  

t h e  f r o n t  d o o r  of  Apartment  A ,  w h i l e  O f f i c e r s  C r o t e a u  

arid Ingham approached  . the rear  d o o r  (Tr.I/131,205). 

A s  t h e y  approached  t h e  f r o n t  d o o r ,  t he  men c o u l d  h e a r  

m u s i c ,  rrnd more than one voice i n  c o n v e r s a t i o n  

( ‘ I . ’ r . I / 1 3 5 , ? 0 5 ) .  T roope r  0 T o o l e  knocked on t h e  f r o n t  

door o f  t h e  apar t .ment  and announced ,  “ F o l i c e  

Depar tment”  (Tr.[/136,205 . H e  no ted  t h a t ,  a i t e r  h i s  

k n o c k ,  t h e  m u s i c  was t -u rned  down o r  o f f ,  and  a f e m a l e  

v o i c e  a s k e d ,  “Who?” ( T r . I / 1 3 6 , 2 0 5 ) .  T roope r  0’Tool.e 

repcdted t h a t  i L  was the pol j .ce ,  but. no one  opened  t h e  

door  ( T r . I / 1 3 6 , 2 0 6 ) .  I n s t e a d ,  h e  h e a r d  t h e  sounds  o f  

runni .ng ,  s camper ing  o r  s c u f f l i n g  i n s i d e  t h e  a p a r t m e n t  

( T r .  I/136, ? O S )  . 

Upon h e a r i n g  what sounded l i k e  s e v e r a l  p e o p l e  

r u n n i n g  i n s i d e  t h e  apart -meri t ,  Trooper 0‘ Toole r a d i o e d  

t o  t h e  ofLicers at, t h c  b a c k  door t o  notify them o f  h i s  

ob:jcrvat. j .ons ( T r .  I /I . :Y7, 138)  . O n e  of t h e  o f f i c e r s  at 

t h e  b a c k  d o o r  r e sponded  t h a t  h e  o b s e r v e d  a pair of  
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m e n ‘ s  s n e a k e r s  o u t s i d e  t h e  b a c k  door  (Tr.I/138). 

T r o o p e r  O’Toole c o n t i n u e d  t o  k n o c k  and announce  t h e  

p r e s e n c e  of t h e  p o l i c e ,  t o  nu a v a i l  (Tr.I/139). 

A f t e r  a p p r o x i m a t e l y  t h r e e  t o  f o u r  m i n u t e s ,  d u r i n g  

which t ime Trooper O’Toole knocked and announced  t h e  

polj ce p r e s e n c e  c o n t . i n u o u s l y ,  a f e m a l e  f i n a l l y  opened  

t h e  irnnt. 

T h e  woman 

(‘l’r. I/140 

a p a r t m e n t  

door of t h e  a p a r t m e n t  ( T r . l . / 1 3 9 , 1 4 0 , 2 0 6 ) .  

was l a t e r  i d e n t i f i e d  a s  Lawanda H i l . 1  

. She d i d  n o t  allow t h e  p o l i c e  i n s i d e  t h e  

but. s t o o d  i n  t h e  d o o r  and a s k e d  what t h e y  

wanted  ( T r . I / l . 0 4 . 2 0 6 ) .  She  was c a r r y i n g  a young 

c h i l d ,  who was l a t e r  i d e n t i f i e d  a s  h e r  two-and-one- 

half y e a r  o1.d son ,  Zierre (Tr.I/140,206). 

Trooper  O’Toole t o l d  M s .  11111 t h a t  t h e  p o l i . c e  

were a t  t h e  a p a r t m e n t  t o  a r r e s t  J a s o n  L o a d h o l t  

(Tr.I/140,206). Ms. H i l l  s t a t e d  t h a t  s h e  w a s  a lone  i n  

t h e  apar tment .  w i t h  h e r  c h i l d  and  Mr. L o a d h o l t  was n o t  

p r e s e n t  (Tr. 1/140). She was e x t r e m e l y  nervous dur i I iy  

t h i s  exchange ,  and Trooper O’Toole n o t e d  t h a t  s h e  was 

e v a s i v e ,  s h a k i n g ,  t r e m b l i n g ,  and  p a c i n g ,  s h e  d i d  not 

make e y e  c o n t a c t ,  and she cont inuous1 .y  l o o k e d  back  

i n t o  t h e  a p a r t m e n t  (Tr. 1/141,207) . She r e p e a t e d l y  

d e n i e d  t h a t  M r .  L o a d h o l t  was j . n  Che a p a r t m e n t  

( T r . l / 1 . 4 1 ) .  T roope r  O’Toole a s k e d  M s .  H i l l  i f  t h e  



o f f i c e r s  c o u l d  e n t e r  t h e  a .par tment  and  l o o k  f o r  Mr. 

L o a d h o l t  ( T r . I / 1 4 2 ) .  M s .  H i l l  c o n s e n t e d  t o  t h e  e n t r y  

of t h e  o f f i c e r s ,  but a s k e d  j.f when t h e y  e n t e r e d ,  s h e  

c o u l d  leave  w i t h  h e r  c h i l d  ( ' P r . 1 / 1 4 2 ) .  T r o o p e r  

O'Toole  a s k e d  M s .  H i l l  t o  remain i n  t h e  a p a r t m e n t  and 

wanted to s p e a k  t o  h e r  (Tr.I/143,202). 

Once i n s i d e  t h c  apar tment . ,  T r o o p e r  0' ' I 'oole 

e n t e r e d  t h e  l i v j n g  Loom w h i l e  Sergeant Sua. l ivan  and  

O F f i c e r  Leonard  e n t e r e d  what  a p p e a r e d  t o  be a c h i l d ' s  

bedroom ( T r . I / 1 4 5 ) .  After  l o o k i n g  u n d c r  t h e  bed and 

a round  t h e  room, Che o f f i c e r s  a p p r o a c h e d  %he c l o s e d  

cl.oseC d o o r  ( T r .  .1/210). S e r g e a n t  SUI l i v a n  opcned  t h e  

c l o s e t  d o o r  and found  t h e  d e f e n d a n t  h i d i n g  i n s i d e  

( T r . L / 1 4 6 , 2 1 0 - 2 1 2 ) .  S e r g e a n t  Su l . l i van  y e l l e d  f o r  t h e  

d e f e n d a n t  t o  p u t  h i s  hands  where t h e  o f f i c e r s  c o u l d  

s e e  t h e m ,  and t o  e x i t  t.he c l o s e t  ( T r . T / 1 4 6 , 2 1 . 0 ) .  

O f f i c e r  Leonard physically pull .ed t h e  d e f e n d a n t  o u t  of  

the c l o s e t ,  a n d  he and Trooper O'Toole  p l a c e d  t h e  

d e f e n d a n t  on h i s  stomach on the floor ( ' r r . 1 / 1 4 8 , 2 1 1 ) .  

Fo r  t h e  s a f e t y  of t h e  o f f i c e r s ,  T roope r  I1'Toole 

conduc ted  a p a l  f r i s k  of t.he d e f e n d a n t ,  and l o c a t e d  a 

l i v e  ,380 c!aljber hol..low point b u l l e t .  i n  h i s  l e f t  

f r o n t  pant.$ pocke t  (Tr. T/148 ,150 ,212 ,2  3 )  . 'Trooper  

O"Poo1e i m m e d i a t e l y  in fo rmed  t h e  o t h e r  o f f i - c e r s  of the 
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p r e s e n c e  o f  t.he ammunit ion,  and ,  i n  o r d e r  t o  p r o t e c t .  

t h e  s a f e t - y  of b o t h  t h e  o f f i c e r s  and of M s .  H i l l  a n d  

her :  c h i l d ,  S e r g e a n t  S u l l i v a n  a s k e d  t h e  d e f e n d a n t  where 

t h e  gun was l o c a t e d  ( T r .  1/152-1.5:3,213). A s  T r o o p e r  

O'l 'oole c o n t i n u e d  t o  p a t - f r i s k  h i m  t o  f i n d  t h e  gun,  

t h e  d e f e n d a n t  r e sponded  that i t  was n o t  on h i s  person, 

b u t  w a s  i n  t h e  c l o s e t  o f  t h e  o t h e r  bedroom 

( T r .  1/153,21.3) . S e r g e a n t  S u l l i v a n  a n d  O f f i c e r  Leonard  

approached  t h e  second  bedroom and ,  a f L e r  e n s u r i n g  t h a t  

no o t h e r  j n d i v i d u a l s  were p resen t  i n  t h a t  room, opened  

t h e  c l o s e t  (Tr. 1/153,214) . S e r g e a n t  S u l l i v a n  l o c a t e d  

a . 3 8 0  c a l i b e r  s e m i - a u t o m a t j c  handgun on t h e  she1.f i n  

t h c  c l o s e t  ( T r .  1/153,214-21-/) . A f u r t h e r  e x a m i n a t i o n  

o f  t h e  handgun r e v e a l e d  t h a t  i t s  a t t a c h e d  magazine  

c o n t a i n e d  t h r e e  l i v e  rounds  of , 3 8 0  ca l ibe r  hol low-  

po in t .  ammiinition which was t h e  same a s  t h e  round 

r e c o v e r e d  from t h e  d e f e n d a n t ' s  pocket ( T r . I / 2 1 9 :  

T r , 3 1 / 7 , Y ) .  The gun was l a t e r  d e t e r m i n e d  t o  b e  

o p e r a b l e  and t.o m e c t  t h e  d e f i n i t i o n  of a f i r e a r m  

p u r s u a n t  t o  M a s s a c h u s e t t s  I.aw ( T r .  I/222) , 

While  S e r g e a n t  S u l l i v a n  and O f f i c e r  Leonard 

locat.e!d t h c  f i r e a r m ,  T r o o p e r  0' T o o l e  r ema ined  w i t h  t h e  

d e f e n d a n t  ( T r .  I/153) . 'The defendanL s t a t e d  t h a t  t.he 

q u n  was h i s  and t h a t  he d i d  not want MS. I i i l l  t o  " y e t  
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i n t o  t r o u b l e "  ( T r .  1/151-155). Trooper  O'Toole  t h e n  

t o l d  t h e  d e f e n d a n t  t o  s t o p  t a l k i n g ,  and  a d v i s e d  him o f  

h i s  Miranda r i g h t s  ( T r . X / 1 5 5 ) .  T h e  d e f e n d a n t  a g r e e d  

t o  s p e a k  t o  Troope r  O'Toole  and r e p e a t e d  t h a t  t h e  gun 

was h i s ,  t h a t  h e  had  h i d d e n  it i n  t h e  c l o s e t r  and  t h a t  

M s .  H i l l  d i d  n o t  know t h a t  i t  was i n  t h e  a p a r t m e n t  

( ' l ' r . I / l . S 6 ) .  T h e  d e f e n d a n t  was t h e n  t -akcn o u t  of t h e  

a p a r t m e n t  arid t o  a w a i t i n g  p o l i c e  c r u i s e r  (Tr.I/lS6; 

T r . I I / 4 3 ) .  I n  r e s p o n s e  t o  p r e l i m i n a r y  book ing  

q u e s t i o n s ,  t h e  d e f e n d a n t  t o l d  O f f i c e r  Buhl t h a t  h i s  

name was A n t o n i o  b'lowers (Tr.I1/44). 

A f t e r  t h e  d e f e n d a n t  was removed from t h e  

a p a r t m e n t ,  T roope r  O'Toole  spoke t o  M s .  H i l l ,  t o l d  h e r  

t h a t  a gun and  ammunition had  been  found ,  and  

r e q u e s t e d  h e r  c o n s e n t  t o  search t h e  rest of t .he  

a p a r t m e n t  f o r  her s a f e t y ,  a s  w e l l  a s  t h a t  o f  h e r  son  

( T r . I / 1 5 7 ;  T r . 1 1 / 1 6 ) .  I n  t h e  presence of h e r  m o t h e r ,  

M s .  H i l l  s i g n e d  t h e  c o n s e n t  t o  s e a r c h  form a l l o w i n g  

t h e  o f f i c e r s  t o  s e a r c h  t h e  res t  o f  t h e  apartmeriC 

(Tr.I/lS9; T r . 1 1 / 1 ' 7 ) .  In a b u r e a u  i n  t h e  same bedroom 

where t h e  gun was recovered, o f f i c e r s  found  i~ box of  

l i v e  . 3 8 0  c a l i b e r  ammunit ion ( T r . I / l G O ;  T r . f I / l ' J ) .  

A t  t h e  p o l i c e  s t a t i o n ,  'Trooper O'Toolc r e v i e w e d  

t . he  k)uolcing i n f o r m a t i o n  tha t .  t h e  d e f e n d a n t  p r o v i d e d  t o  
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O f f i c e r  Rohl ( T r . 1 / 1 6 4 ) .  Trooper  0 'Tool.e r e v i e w e d  t h e  

d e f e n d a n t ' s  r e c o r d s ,  h i s  b i o g r a p h i c a l  i n f o r m a t i o n  a n d  

p h o t o g r a p h s ,  and  compared them t o  t h e  d e f e n d a n t  on  

Apr i l  25 ,  2006  (Tr.I/171-173). A s  a r e s u l t  of t h i s  

i n v e s t i g a t i o n ,  T roope r  O 'Toole  determined t h a t  t h e  

d e f e n d a n t ' s  name was J a s o n  L o a d h o l t ,  n o t  A n t o n i o  

F l o w e r s ,  and An ton jo  F lowers  was t h e  d e f e n d a n t ' s  a l i a s  

('l'r. 1/162,165,3.66,172) . 

-. The , D e f e n d a n t ' s  - Case:  , .~ 

The Commonwealth i s  n o t  d i s s a t i s f i e d  with t h e  

d e f c n d a n t . ' ~  s t a t e m e n t  of Lhe e v i d e n c e  t h a t  he  

p r e s e n t e d  a t  t h e  t r i a l  (Def.Rr./l5-16). 

S-Y OF THE ARGUMFNJ! 

I .  The d e f e n d a n t ' s  c l a i m  t h a t  t h e  m o t i o n  j u d g e  

i m p r o p e r l y  d e n i e d  h i s  m o t i o n  t o  s u p p r e s s  h i s  s t a t emen t  

t o  t h e  p n l i c e  r e q a r d i n g  t h e  l o c a t i o n  of  a fi.rearm m u s t  

f a i l .  Having l o c a t e d  t h e  d e f e n d a n t  h i d i n g  i n  a c l o s e t .  

w i t h  ii l i v e  round of  h o l l o w - p o i n t  anununj.tiori j.n h i s  

pocket, and knowing t h c  d e f e n d a n t  w a s  faci .ng numerous 

a r r e s t  w a r r a n t s  for c h a r q c s  i n v o l v i n g  v i o l e n c e  and 

f i r e a r m s ,  the p o l i c e  o f f i c e r  was f u l l y  j i i s t i f j e d  i n  

a s k i n g  t h e  d c f e n d a n t  t h e  Loca t ion  of  t h e  f.i.rearrn u n d e r  

t h e  p u b l i c  s a f e t y  e x c e p t i o n  enumera ted  i n  N e w  York  .. v.  

Q u a r l e s ,  467  U.S. 6 4 9 ,  653 (19A4). While  t h e  
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o f f i c e r ' s  q u e s t i o n  a b o u t  t h e  l o c a t i o n  of t h e  f i r e a r m  

p r e c e d e d  t h e  d e f e n d a n t ' s  -- Miranda w a r n i n g s ,  he  was 

e n t i t l e d  t o  a s k  t h e  q u e s t i o n  t u  p r o t e c t  t h e  s a f e t y  of 

t h e  o t h e r  o f f i c e r s  and  t h e  woman and  c h i l d  i n  t h e  

a p a r t m e n t  ( p p . 1 6 - 2 1 ) .  

'The d e f e n d a n t  c o n t i n u e d  t o  s p e a k  w i t h  t h e  

o f f i c e r s  a f t e r  r evca l . i ng  t h e  l o c a t i o n  of t h e  f i r e a r m ,  

a n d  s t a t e d  t h a t  t h e  gun b e l o n g e d  t u  him and not; t o  h i s  

g i r l f r i e n d .  T h a t  s t a t e m e n t  was v o l u n t a r y  and  

s p o n t a n e o u s ,  and was n u t  t h e  s u b j e c t  o f  p u l j . c e  

j . n t e r r o g a t i o n .  A s  a r e s u l t ,  it w a s  n o t  s u b j e c t  t o  

s u p p r e s s i o n ,  and  t h e  m o t i o n  j u d g e  p r o p e r l y  d e n i e d  t h e  

d e f e n d a n t ' s  mo t ion  t o  suppress  t h a t  s t a t e m e n t  (pp.21- 

2 5 ) .  

S i n c e  t h c  a c t i o n s  of t h e  o f f i c e r s  di.d riot v i o l a t e  

t h e  d e f e n d a n t ' s  r i g h t s ,  t h e  e v i d e n c e  s e i z c d  a s  a 

r e s u l t  o f  t h e  d e f e n d a n t ' s  5 ta tement . s  was n o t  " f r u i t  o f  

t h e  p o i s o n o u s  tree" and  Lhe mot ion  t.0 s u p p r e s s  t h o s e  

i . terns was p r o p e r l y  d e n i e d  ( p .  2 5 ) .  

11. The rnot.ion judge  p r o p e r l y  deniecd t h e  

defendant.' s lnot.i.on t o  s u p p r e s s  t h e  gun and armnuni t.ion 

s e i z c d  d u r i n g  t h e  s e a r c h  of  M s .  l l i l l ' s  apar t .ment ,  

s j . n c e  t h e  s e a r c h  was j u s t i f i e d  by t h e  p u b l i c  s a f c t y  

excep t ion  t o  t h e  w a r r a n t  r e q u i r e m e n t ,  and t h e  p o l . i c e  
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had t h e  w r i t t e n  c o n s e n t  of t h e  a p a r t m e n t ' s  sole  

o c c u p a n t  t o  conduc t  t h e  s e a r c h  (pp.  2 6 - 3 1 ) .  

111. T h e  Commonwealth a g r e e s  t h a t  t h e  d e f e n d a n t ' s  

c o n v i c t i o n  p u r s u a n t  t o  G.L. c . 2 6 9 ,  S 1 0 ( n )  m u s t  be 

v a c x t e d ,  s i n c e  he was n o t  c h a r g e d  unde r  e i t h e r  G.L. 

c . 2 6 9 ,  FiiO(a) or S l O [ c )  (pp.  3 1 - 3 3 ) .  

I V .  The t r i a l  j u d g e  p r o p e r l y  d e n i e d  t h e  

d e f e n d a n t ' s  mo t ion  for a r e q u i r e d  f i n d i n g  of riot 

g i i i l t y  b e c a u s e  t h e  e v i d e n c e  adduced ,  a l o n g  w i t h  t h e  

r e a s o n a b l e  i n f e r e n c e s  t h a t  c o u l d  be drawn t h e r e f r o m ,  

when viewed i n  t.hc l i g h t  most  f a v o r a b l e  t o  t h e  

Commonwealt.h, was s u f f i c i e n t  t o  al. low a reasonable 

f a c t f i n d e r  to concl i ide t h a t  t h e  d e f e n d a n t  v i o l a t e d  

G.L. c. 2 6 8 ,  5 3 4 A .  Throiigh i n v e s t i g a t i o n  of  

p h o t o g r a p h s ,  b i o q r a p h i c a l  i n f o r m a t i o n ,  a n d  po1.i.ce 

r e p o r t s ,  t h e  d e f e n d a n t  was known t o  t.he poli .ce by  t h e  

name "Jason L o a d h o l t . "  When h e  was a r r e s t e d ,  he g a v e  

the  name "Antonio  F lowers"  and  d i d  not te1.1 thc p o l i c e  

t h a t  he had been known p r e v i o u s l y  by a d i f f e r e n t  name. 

As a resulL, t h e  d e f e n d a n t  knowingly p r o v i d e d  a f a l s c  

name to a member o f  law e n f o r c e m e n t  a t  t h e  time o f  h i s  

a r r e s t .  Fur the r ino re ,  sirice t h e  e v i d e n c e  was 

s u f f i c i e n t  to s u s t a i n  thc d e f e n d a n t ' s  c o n v i c t i o n ,  h e  



was n o t  d e p r i v e d  o f  h i s  F e d e r a l  due process r i g h t s  

( p p .  3 3 - 3 8 ) .  

V .  The t r i a l  j u d g e  p r o p e r l y  i n s t r u c t e d  t h e  j u r y  

on e a c h  and e v e r y  e s s e n t i a l  e l e m e n t  of  the cha rye  of 

f u r n i s h i n g  a f a l s e  name t o  l a w  e n f o r c e m e n t  upon 

a r r e s t ,  i n  v i . o l . a t ion  of  G . L .  c.268, 5 3 4 A .  The t r i a l  

j u d g e  j . n s t r u c t e d  t h e  j u r y  t h a t  t h e  Commonwealth m i l s t  

p r o v e  t h a t  t h e  d e f e n d a n t  (1) knowingly and 

i n t e n t i o n a l l . y ,  ( 2 )  f u r n i s h e d  a f a l s e  name, ( 3 )  t o  a 

law enfo rcemcn t  o f f i c e r ,  ( 4 )  upon h i s  arrest. 

(Tr.II/119-120). ~ See G .  L.  c.268, § 3 4 A .  S i n c e  t h e  

t r i a l  j u d g e  p r o p e r l y  i n s t r u c t e d  t h e  j u r y  on e a c h  

e l e m e n t  of t h e  c h a r g e ,  and s i n c e  j u d y e s  a r e  n o t  

r e q u i r e d  t o  u s e  any  s p e c i f i c  o r  p a r t i c u l . a r  words so  

long  a s  t h e  n e c e s s a r y  i n s t r u c t i o n  i s  g iven ,  the 

d e f e n d a n t  f a i l e d  t o  d e m o n s t r a t e  that t h e  i n s t r u c t i o n  

c r e a t e d  a s u b s t a n t - i a l  r i s k  of  a m i s c a r r i a g e  o f  j u s t i c e  

( p p .  38-12 )  . 

V I .  The d e f e n d a n t ' s  c1ai.m t h a t ,  b a s e d  on t h e  

recent  U n i t - e d  S t a k e s  Supreme Cour t  case of  -. Dis t r ic t .  -. of 

Colurnhia v .  H e l l e r ,  --- U . S .  ---, 1 2 8  S .  C t .  7783  . .. . 

( 2 0 0 8 ) ,  h i s  p r o s e c u t i o n  v i o l a t e d  h i s  Second Amendment 

r i g h t  t o  b e a r  a rms ,  must  f a i l .  The Second Amendment 

a p p l i e s  o n l y  t o  t h e  Federa l .  government ,  and e x p l i c i t l y  
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was not. i n c o r p o r a t . e d  i n t o  t h e  F o u r t e e n t h  Amendment d u e  

p r o c e s s  clause.  A s  a r e s u l t ,  t h e  Second Amendment 

d o e s  n o t  a p p l y  t o  t h e  s t a t e s .  The p r o s e c u t i o n  of  t h e  

d e f e n d a n t  w a s  p r o p e r  (pp.  4 2 - 4 4 ) .  

V I I .  The Cour t  s h o u l d  r e j e c t  t h e  d e f e n d a n t ' s  

c l a i m  t h a t  t h e  a d m i s s i o n  of t h e  b a l l i s t i c s  c e r t i f i c a t e  

v i o l a t . e d  h i s  c o n f r o n t a L i o n  c l a u s e  r i g h t s .  Under 

Commonwealth -. -. v .  Vcrde,  ... .. - 4 4 1  Mass. 2 7 9  (2005), t h e  

d e f e n d a n t ' s  c o n f r o n t a t i o n  c l a u s e  r i g h t s  were n o t  

v i o l a t e d  by  t h e  a d m i s s i o n  of s j . m i l a r  driiq a n a l y s i s  

c e r t i f i c a t e s .  This (:ourt h a s  no power t o  o v e r r u l e  t h e  

Supreme J u d i c i a l  C o u r t .  

F u r t h e r m o r e ,  w h i l e  t.he U n i t e d  S t a t e s  Supreme 

C o u r t  i s  c u r r e n t l y  c o n s i d e r i n g  a s i m i l a r  c l a i m ,  a 

d e c j - s i o n  t o  t h e  contrary would n o t  a f f e c t  t h e  

d e f e n d a n t ' s  case.  The d e f e n d a n t  d i d  not c h a l l e n g e  

whether: t h e  f i r e a r m  was o p e r a t i o n a l ,  o r  whe the r  i t  

c o n s t j  t i l t e d  a " f i r e a r m "  u n d e r  t h e  r e l e v a n t  s t a t u t c .  

A s  a r e s u l t ,  t.he a d m i s s j o n  of the b a l l i s t j - c s  

c e r t i i i c a t . e ,  t o  which t h e  d e f e n d a n t  d i d  t o  o b j e c t  a t  

t r r i . a l ,  d i d  not. c r e a t e  a s i i b s t a n t i a l .  r i s k  of  a 

m i s c a r r i a g e  of j i i s t ice .  'The d e f e n d a n t ' s  c l a i m  must. 

f a i . 1  ( p p .  4 4 - 4 6 ) .  



ARGmENT 

f .  THE WOTION JUDGE PRORRRLY DENIED THE DEFENDANT'S 
MOTION TO SUPPRESS HIS STA-TS TO THE POLICE, 
SINCE THE PRE-MflRRNDA STATEMENTS WERE NOT THE 
RESULT OF INTERROGATION BUT WERE SPONTANEOUS AMI 
VOLUNTARY: AND, THE DEEENDANT'S POST-MIRANDA 
STATEMENTS WERE VOLUNTARY AND, THEREFORE, THE 
FIREARM RECOVERED AS A RESULT OF THE DEFENDANT'S 
STATEMENT WAS ALSO PROPERLY ADMITTED. 

The defendant's first. claim -- that the motion 

judge erred in denying the defendant's motion to 

suppress s i n c e  his statements that thc gun was located 

in the bedruurn closet and that the gun belonged to him 

were made before he had the benefit o f  his Miranda 

warnings and thus were inadmissible -- must fail. 

Where the defendant's motion to suppress was denied, 

this Court "accept[s] the judge's findings of fact, in 

thc absence o f  clear error, and qrant[s] substantial 

deference to the concl u s i . o n s  of law based thereon." 

Commonwpalth v. C a s t ,  407 Mass. 8 9 1 ,  89'1 (1990). This 

Court a l s o  defers to the mot-ion judge's determination 

uf "the weight and credibility to be given oral.  

testi.mony presented at t.he motion hearing, " 

Corrunonwea1l.h v .  Wilson, . . .. 4 4 1  Mass. 390, 393 (2004). 

f.Iowcvcr, the mot.ion judge's "ultimate f i,ndings and 

conclusions of Law, especially those of constitutional 

dimensions, are open to independent review on appeal.. . " 



Commonwealth .. v .  S e l b y ,  420  Mass.  6 5 6 ,  657 ( 1 9 9 5 ) .  - S e e  

-. Commonwealth v .  S y k e s ,  4 4 9  Mass. 308, 310 ( 2 0 0 7 ) .  I n  

t h i s  c a s e ,  t h e  m o t i o n  j u d g e ' s  f i n d i n g s  o f  f a c t  were 

n o t  c l e a r l y  e r r o n e o u s ,  a n d  h e r  conclusions of law were 

p r o p e r  

A .  D e f e n d a n t ' s  f i r s t  s t a t e m e n t  t h a t  t h e  gun was 
l o c a t e d  .. .. ... i n  t h e  bedroom c l o s e t  

The mot ion  j u d g e  proper1 .y  d e n i e d  the d e f e n d a n t ' s  

mot ion  t o  s u p p r e s s  his f j . r s t  s t . a t emen t  t o  t h e  p o l i c e  

t h a t  a gun was l o c a t e d  i n  a bedroc;m c l o s e t  i.n t h e  

a p a r t m e n t .  "The g e n e r a l  r u l e  i s  t h a t  'Miranda - 

warni.ngs m u s t  p r e c e d e  p o l i c e  q u e s t i o n i n y  whenever  [ a ]  

p e r s u n  i s  deprived of h i s  f reedom of ac t - ion  i n  any 

s i y n i f i c a n t  way."' Commonwealth v .  C l a r k ,  432 Mass. 

1, 13 (7000), q u o t i n g  Commonwealth v .  - Haas, 373 Mass. 

5 4 5 ,  5 5 7  ( 1 9 7 7 ) .  But a p e r s o n  i n  c u s t o d y ,  a s  w a s  t h e  

d e f e n d a n t ,  i s  n o t  e n t i t l e d  t o  Miranda - w a r n i n g s  if he 

i s  n o t  s u b j e c t e d  t o  i n t e r r o g a t i o n .  _I Commonwealth v. 

Torres ,  .- 424 Mass. 792, 796-79-1 (15147). "Miranda - 

w a r n i n g s  a r c  o n l y  r e q u i r e d  when 'a person i n  c u s t o d y  

i s  s u b j e c t e d  t.o e i t h e r  express q u e s t - i o n i n g  or  i t s  

f u n c t i o n a l  e q u i v a i e n t  . ' " Torres, 4 2 4  Mass. a t  .196- 

79.7, quo t i . ng  . Rhode .. I s l a n d  ,. v .  I n n i s ,  4 4 6  U . S .  2 9 1 ,  300-  

301 (19801. 
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The Commonwealth acknowledqes  t h a t ,  i n  t h e  

i n s t a n t  c a s e ,  t h e  d e f e n d a n t  w a s  i n  c u s t o d y  a t  t h e  t i m e  

o f  t h e  p o l i c e  q u e s t i o n i n g  r e l a t i v e  t o  t h e  l o c a t i o n  of  

t.he gun,  and ,  'thus, j.n c e r t a i n  s i t u a t i o n s  was e n t i t l e d  

t o  be i n fo rmed  of h i s  Miranda r i g h t s  p r i o r  t o  a n y  

p o l i c e  i n t e r r o g a t i o n . 4  However, t h e  Uni ted  S t a t e s  

Supreme C o u r t  h a s  h e l d  t h a t  t h e r e  a r e  c i r c u m s t a n c e s  i n  

which " c o n c e r n  f o r  p u b l i c  s a f e t y  m u s t  b e  paramount  t o  

a d h e r e n c e  t o  Lhc l i t e r a l  l a n g u a g e  o f  t h e  p r o p h y l a c t i c  

r u l e s  e n u n c i a t e d  i n  M i r a n d a ,  .,.., -.. " New York v .  Q u a r l e s ,  

467 U . S .  6 4 9 ,  653 ( 1 9 8 4  

B o u r g e o i s ,  404  Mass. 6 1  

j u d g e ,  b a s i n g  h e r  d e c i s  

. ~ S e e  Commonwealth v .  

65-66 (1981)). T h e  m o t i o n  

o n  on t h e  r e a s o n i n q  i n  

a i ia r les ,  c x p l i c i t 1 . y  found tha' t  

Faced w i t h  a man who was a c c u s e d  of a v i o l e n t  
o f f e n s e  a n d  who had  a h i s t o r y  o f  illegal f j .cearm 
1.1se. t h e  p o l i c e  a c t e d  w e l l  w i t h i n  t h e i r  r i q h t  a n d  
i n  f u r t h e r a n c e  o f  t h e i r  d u t i e s  when t h e y  
i n s t a n t l y  demanded t h e  d e i c n d a n t  t e l l  t h e m  where 
the gun was, even t h o u g h  Miranda w a r n i n g s  had n o t  
yeL been  g i v e n .  O v e r r i d i n g  c o n s i d e r a t i o n s  f o r  
t h c  p h y s i c a l  s a f e t y  of t h o s e  p r e s e n t  f u l l y  
j u s t i f i e d  t .he o f f i c e r s '  p re-Miranda  demand of t h e  
d e f e n d a n t .  Commonwealth - . . v.  A J u v e n i l e ,  4 7  Mass. 
App. Ct . .  2 7 1  ( 1 9 9 9 )  a n d  Commonwealth v .  . ,. .. Clark, 

The o f f i c e r s  were armed w i t h  t h r e e  a r r e s t  
w a r r a n t s  for t h e  d e f e n d a n t  f o r  a ser ies  of  crimes, and 
t.he d e f e n d a n t  was on t h e  f l o o r  on h i s  s tomach ,  wj.th 
h i . s  hands  c u f f e d  b e h i n d  h i s  back  ( M o . T r . I / 1 8 , 2 0 , % 7 , 3 1 ;  
Mo. ' l '~ .  II/6,21). The d e f e n d a n t  was c l e a r l y  s e i z e d  and 
i n  t h e  ci.istodp of t h e  a r r e s t i n g  o f f i c e r s .  

0 
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432 Mass. I . ,  13  ( 2 0 0 0 )  - h o t h  c a s e s  c i t i n g  ~ N e w  
v .  Q u a r l e s ,  . 461 U . S .  649 (1984). York 

(Add. / 5 , S  

i n v o l v e d ,  

d e  f e n d a n t  

. I n  l i g h t  of t h e  overwhelming s a f e t y  i s s u e  

t h e  j u d g e  c o r r e c t l y  r u l e d  t h a t  t h e  

s r e s p o n s e s  were t h u s  a d m i s s i b l e ,  d e s p i t e  

t h e  absence o f  Miranda ., ... w a r n i n g s .  C l . a r k ,  4 3 2  Mass. a t  

1 3 .  - S e e  . Q u a r l e s ,  . ... .- 46.7 U.2. at. 653 ( b e c a u s e  of  s a f e t y  

t h r e a t . ,  no need  t o  q i v c  Miranda w a r n i n g s  b e f o r e  a s k i n g  

r a p e  suspec t  where h e  had h i d d e n  h i s  g u n ) .  

A f t e r  t.he d e f e n d a n t  w a s  located h i d i n g  i n  a 

c h i l d ' s  c l o s e t ,  h e  was p a t  f r i s k e d  f o r  t h e  s a f e t y  of 

t h e  p o l i c e  o f f i c e r s  (Mo.T.r.I/29,31-32; Add./4,6). The 

o f f i c e r s  were aware t h a t  s e v e r a l  of t h e  arrest  

w a r r a n t s  were f o r  crimes i n v o l v i n g  weapons,  and ,  i n  

o r d e r  t o  p r o t e c t  t h e m s e l v e s  f rom harm, t h e  o f f i c e r s  

conduc ted  a p a t  f r i s k  ( M o . T r . I / 1 , 1 9 - 2 0 , 2 7 ;  

M o . T r . I 1 / 2 1 ) .  T roope r  O'Toole  r e c o v e r e d  a l i v e  .3BO 

c a l i b e r  ho l low p o j n t  round of  l i v e  ammunit ion 

( M o . T r . I / 3 2 , 3 3 ) .  S c r g e a n t  S u l l i v a n  w a s  i m m e d i a t e l y  

c o n c e r n e d  f o r  his own safety, a s  w e l l  as  t h a t  of t h e  

o t h e r  o f f i c e r s  and o f  Ms. H i l l  and  h e r  c h i l d ,  s i . n c e  

t h e  a p a r t m e n t  had not been f u l l y  s e c u r e d  a t  t h a t  time 

(Mo.Tr.I./32,31). S e r q e a n t  Sullivan was aware  t h a t  

t h e r e  were o t h e r  rooms i.n t h e  a p a r t m e n t  t h a t  had n o t  
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been  s e a r c h e d ,  and d i d  n o t  know i f  any  i n d i v i d u a l s  

were i n  t h e  a p a r t m e n t  a p a r t  f rom M s .  H i l l  a n d  t h e  

d e f e n d a n t  (Mo<'Yr, 1 / 3 4 , 3 5 )  . S e r g e a n t  S u l l i v a n  a s k e d  

the d e f e n d a n t  where t h e  gun was l o c a t e d  and s t a t e d  

t h a t  h e  d i d  n o t  want anyone  t o  g e t  h u r t ,  a n d  t h e  

d e f e n d a n t  told hi.m t h a t  t h e  gun was n o t  on h i s  person ,  

h i l t  w a s  l o c a t e d  i n  t h e  c l o s e t  of t h e  s e c o n d  bedroom 

(Mo.Tr. 1 / 3 3 - 3 5 ) .  The p o l i c e  i n q u i r y  p r e c e d e d  t h e  

d e f e n d a n t ' s  - Mirarida -- w a r n i n g s ,  h u t  was p r o p e r .  

" P o l i c e  o f f i c e r s  a r e  ' n o t  r e q u i r e d  Lo qamblc w i t h  

t h e i r  pcrsonal .  s a f e t y ,  "' Commonwealth v .  ,. ,. Varnum, 39 

 ass. App, Ct.. 5'11, 576  (19951, q u o t i n g  f rom 

(.:omonwealth . v .  Robbins ,  - 4 0 7  Mass. 14 .7 ,  1 5 2  (19901, 

and " [ t h e  C o u r t ]  s h o u l d  no't be ' p e n a l i z i n g  o f f i c e r s  

f o r  a s k i n g  t h e  very q u e s t i f i n s  which a re  t h e  most 

c r u c i a l  t o  their e f f o r k s  t o  p r o t e c t  t h e m s e l v e s  and t h e  

p u h l . i c . ' "  Conmonwealth -... . -. v.  Kitchin=, ..I 4 0  Mass. App. Ct. 

531 ,  598,  r e v .  d e n i e d ,  ... - 4 2 3  Mass. 1104 (1996), quo t i r ig  

f rom Q u a r l e s ,  461 U . S .  a t  658 n . 7 .  I n  t h i s  case, t h e  

p o l i c e  o f f j c e r s  were f a c e d  w i t h  a man w i t h  a h i s t o r y  

of v i o l e n t .  o f f e n s e s  invol .v i  n y  i l l e g a l .  f i r e a r m  1.1se, 

w i t h  a l i v e  . 3 8 0  c a l i b e r  h o l l o w  p o i n t  round o f  

;iIrL.nunitj.on i n  h i s  pocke t ,  i n  a n  a p a r t m e n t  w h e r e  a 

woman and  h e r  two-and-one-half  year: o l d  c h i l d  l i v c d  
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(Mo.Tr.I/18-20,24,27,32; Add/5,8). The police were 

justified to demand to know where the gun was located 

and to immediately secure it, to protect the safety of 

all invol-ved. See Clark, 432 Mass. at 13 (officer 

justi.fj.ed in asking defendant where the gun was 

located to insure that further danger to the public 

did not result); A Juvenile, . . .. 47 M a s s .  App. Ct.. at 275 

(the presence of a loaded giin in or about a private 

residence may present a subsLantia1 threat to a number 

of persons including an arresting officer). The 

motion judge's denial of the defendant's motion to 

suppress t . h e  defendant's statement relative to the 

location of the firearm was proper. 

R .  Defendant's statemen< that the gun belonged to 
him and that - .  M s .  IHill .... was - unaware 'ofthe .. . gun's 
pres~,n,ce-in her apar . . Lnient I . . . .- 

Next, the defendanC claims that thc motion 

_- .~ 

judye' s factual finding regarding the gun's ownership 

t.hat the defendant's admission that the gun  

belonged to hi., and that Ms. Hill was unaware of the 

presence of the gun in the apartment was voluntary and 

spontaneous -'I was cl-ear ly  erroneous and that the 

statement w a s  the subject of c u s t o d i . a l  interrogation 

.thus necessit.atinq a waiver of his Miranda rights. 

This claim must fail, siricc there was no evidence that 
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the defendant's statements were the subject o f  police 

questioning, which would have necessitated a waiver of 

his Miranda rights. 

The motion judge's factual findings were f u l l y  

supported by the testimony at the defendant's motion 

to suppress hearing, and were not clearly erroneous. 

- See Commonwealth v. James, , -- 427 Mass. 312, 314 (1998); 

Commonwealth v .  Allcn, -- .54 Mass. A p p .  (:t. 71.9, 720 

(2002) ("clearly erroneous" standard) . Trooper 0' Toole 

testified that, aftcr the defendant was removed from 

the cl.oset  and admitt.ed where the gun was located, he 

was taken j . n t o  the living room (Mo.Tr.I1/27). Once 

there, the defendant "was having conversation with 

[Che police]" and "was more or less . . . trying to 

explain .the situation to [them]" (Mo.Tr. 11/27-28]. At 

no Lime did Trooper O"l>oolc testify that he asked the 

dcfendani any questions about the gun or its 

ownership. The defendant's cnntentj on that "Trooper 

0' Tnolc 'continued to have conversation' with 

Loadholt." (Dcf . Br. /25) is not accura te .  Trooper 

0"ioolc a c t i i a i l y  testiricd that, after the defendant 

r e v e a l e d  Che whereabouts of Lhe gun, he continued t.o 

have conversation with the police (Mo.Tr./27-28). 'The 

testimony reveals that the defendant was the 

-, 
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individual continuing the conversation, not the police 

officers (Mo.Tr./27-28). As a result, the defendant's 

claim that the motion judge's f a c t u a l  findiny that the 

police did not question the defendant was clearly 

erroneous i.s without merit. 

"Any statemefit given freely and voluntarily 

wi.thout any compelling influences is, of coiirse, 

admissible in evidence." Commonwealth v. Brant, 380 

Mass .  876, 883, cert. denied, 449 U.S. 1004 (1 .980 ) .  

When a defendant volunteers a statement to the 

custodial officers, his statement is admissible even 

if Miranda errors are otherwise present because such 

statements are not the product o f  custodial 

i.nterrogation. Commonwealth . v. Diaz, 422 Mass. 269, 

271 (1996); Comonwealth v. Smallwood, ". .- 379 Mass. 878, 

8 8 5 ,  886-887 (1980) ; -. Commonwealth ., " -  v. O'Brien, 3 - 7 . 7  

Mass. 772, 7 7 6  (19'/9); Commonwealth v .  .. C l a r k  . C . ,  - 59 

Mass. Hpp. Ct. 542, 544-545 ( 2 0 0 3 ) ;  - CormonwealLh v. 

Figueroa, 56 Mass. App. Ct. 641, 644-645 (2002), __ rev. 

denied, 439 Mass. 110% (2003); Commonwealth v. Doyle, 

1% Mass. App. Ct. 786, 794 (1981). "Miranda 

safeguards were not intended to prevent a defendant 

from [spontaneously making an inculpatory statement 

or] volunteering incriminating information. 

-. - 

-_"I.- 

- 

-- 

I ,  
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Commonwealth v .  Byrd, 52 Mass. App. C t .  642, 6 4 9 ,  ~ r e v .  

-- d e n i e d ,  435 Mass. 1 1 0 6  (2001). 

The mot ion  j u d g e  properly d e n i e d  t h e  d e f e n d a n t ' s  

mot ion  t o  s u p p r e s s  h i s  s e c o n d  s t a t e m e n t  t o  t h e  p o l i c e .  

Where t h e  d e f e n d a n t ' s  s t a t e m e n t  p r e c e d e s  t h e  r ece ip t  

of  h i s  Miranda warnings, t h e  Commoriwealth must 

e s t a b l i s h  t h a t  t h e  d e f e n d a n t ' s  s t a t e m e n t  was 

"unsolicj ted" and "spontaneous. " - See -. C o ~ m o n w e a l t h  . . v .  

Woods, .. . ~ 4 2 7  Mass. 169, 172-173  ( 1 9 9 8 ) .  T h e  

Commonwealth dl.d so in t h i s  c a s e .  T roope r  O 'Toole  

t e s t i f i e d  t h a t ,  a f t e r  t e l l i n g  t h e  o f f i c e r s  where t.he 

y u n  w a s  l o c a t e d ,  t h e  d e f e n d a n t  c o n t i n u e d  t o  s p e a k  t o  

t h e  p o l i c e  ( M o . T r . I I / 2 7 - 2 8 ) .  The d e f e n d a n t  sought. t o  

p r o t e c t  h i s  g i r l f r i e n d  from any b l a m e  and  t o l d  the 

o f f j . c e r s  t h a l  t h e  gun w a s  his and t h a t  M s .  H j 1 . l  w a s  

n o t  involved ( M o . T r . I 1 / 2 8 ) .  When t h e  d e f e n d a n t  made 

t h c  i n c u 1 , p a t o r y  s t a t emen t s ,  T roope r  O'Toolc 

i rnniediately t o l d  him t o  s t o p  t a l k i n g  and r e a d  him h i s  

~. Mirarida r igh t .5  (Mo.Tr. 1 1 / 2 8 )  . 'There was no  t e s t i m o n y ,  

either dur i .ng  d i r e c t  o r  c r o s s - e x a m i n a t i o n ,  t h a t  

T r o o p e r  O'Toole e i t h e r  q u e s t i o n e d  o r  i n t e r r o g a t e d  t h e  

d c f e n d a n t  p r i o r  t o  r e a d i n g  him h i s  Miranda .. . . r i g h t s .  

The t e s t i m o n y  -- which t h e  mot ion  j u d g e  c r e d i t e d  -- 

supported t h e  Commonwealth' s c l a i m  t h a t  t h e  d e f e n d a n t  
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s p o n t a n e o u s l y  a n d  v o l u n t a r i l y  made s t a t e m e n t s  t o  t h e  

p o l i c e  o f f i . c e r s  i n  a n  a t t e m p t  t o  p r o t e c t  h i s  

g i r l f r i e n d  from blame and p o s s i b l e  a r r e s t  ( A d d . / 5 , 8 ) .  

S i n c e  t h e  d e f e n d a n t ' s  i n i t i a l  s t a t e m e n t s  were 

s p o n t a n e o u s  a n d  voluntary, t h e r e  was no  " p r e s u m p t i v e  

t a i n t "  of h i s  s u b s e q u e n t  r e p e t i t i o n  of t h e  s t a t e m e n t  

a f t e r  r c c e i v j n q  and w a i v i n y  h i s  Miranda r i g h t s .  

C o n t r a s t  .. .- T o r r e s ,  4 2 4  Mass. a t  '799 (1.397)  ( p o l i c e  

q u e s t i o n s  were d e s i q n e d  t o  eJ . ic i t  i n f o r m a t i o n  f rom t h e  

d e f e n d a n t  a b o u t  t h e  murder  w i t h  whi.ch he was 

u l t i m a t e l y  c h a r q e d ,  wit .hout  h a v i n g  i n f o r m e d  t h e  

d e f e n d a n t  o f  h i s  -. Miranda x-- r i g h t s ,  were i m p r o p e r ;  t h u s ,  

a l l  i n f o r m a t i o n  t h a t  was d i s c o v e r e d  a f t e r  t h e  imprope r  

qiiesLionj.ng was " t a i n t e d " )  . The mot ion  j u d g e  p r o p e r l y  

r e j e c t e d  t.he d e f e n d a n t ' s  c h a l l e n g e  t o  h i s  s econd  

s t a t e m e n t  t o  t h e  p o l i c e  r e l a t i v e  t o  t h e  o w n e r s h i p  of 

.the f i r e a r m .  A s  a resul.t, a n y  ev idence  u l t i m a t e l y  

r e c o v e r e d  a s  a r e s u l t  o f  t h e  d e f e n d a n t ' s  s t a t e m e n t s ,  

i n c l u d i n g  t h e  f i r e a r m  i t s e l f  and  t h e  box o f  

ainmuni.tiori, was n o t  " f r u i t  o f  t h e  p o i s o n o u s  tree" and  

was proper1.y admit.ted a t  t . he  defendant. '  s t r j . a l .  -. See . .- 

.- Wong Sun -. v.  U n j t e d  S t a t e s ,  371 U . S .  4 7 1 ,  487-488 

(1963); ~ Commonwealth . ,. v .  P i e t r a s s ,  ,- 392 Mass. 892 ,  900- 

901 (1984). 
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11. THE MOTION JUDGE PROPERLY DENIED THE DEFENDANT'S 
MOTJON TO SUPPRESS THE EVIDENCE SEIZED DURING THE 
EXECUTION OF THE ARREST -T, SINCE, AFTER A 
ROUMD OF HOLLOW-POINT -ITION WAS FOUND IN THE 
DEFENDANT'S POCKET, THE POLICE PROPERLY SEARCEED 
THE APARTMENT TO SECURE A HANDGUN IN ORDER TO 
PROTECT THE SAFETY OF TEE OFFICERS AND THE 
OCCUPANTS OF THE APARTMEWT. 

The d e f e n d a n t ' s  n e x t  claim -- t h a t  t h e  d i s c o v e r y  

of  t h e  l i v e  round of . 3 8 0  c a l i b e r  h o l l o w  point 

ammunit ion r e c o v e r e d  f rom t h e  d a f e n d a n t ' s  pocket d i d  

n o t  j u s t i f y  a w a r r a n t l c s s  s e a r c h  o f  t h e  c l o s e t  i n  t h o  

second  bedroom f o r  t h e  gun  -- m u s t  f a i l .  A s  an 

i n i t i a l  ma t - t e r ,  the  d e f e n d a n t  d i d  n o t  d e m o n s t r a t e  t h a t  

h e  had a r e a s o n a b l e  e x p e c t a t i o n  of pr i .vacy  i n  t h e  

c l o s e t ,  s ince h e  d i d  not claim t h a t  h e  l i v e d  i n  t h e  

apa r t rncn t  where h e  was f o u n d .  T h e  d e f e n d a n t ' s  

a t f i d a v i t  i n  s u p p o r t  of h i s  motj.on t o  s u p p r e s s  m e r e l y  

s t a t e s  t - h a t  he " s t a y e d  i n  t h e  a p a r t m e n t  a t  149 A l l e n  

S t ree t . "  on A p r i l  2 5 ,  2 0 0 6  ( A d d . / 3 ) .  Whi . le  

M a s s a c h u s c t t s  r e c o g n i z e s  t h a t ,  "[aln o v e r n i g h t  g u e s t  

of  a lawiul o c c u p a n t  h a s  s t a n d i n g  t o  r a i s e  p r i v a c y  

c l a i m s  i n  r e s p e c t  t o  a search of  t h a t  o c c u p a n t ' s  

p r e m i s e s  [ ,  ] " Commonwealth - v .  M o r r i s o n ,  4 2 9  Mass. 511,  

513 ( 1 9 9 9 )  ( a l s o  ho3ding  that an o v e r n i g h t  gues t  

v i o l a t i . n g  a p r o t c c t i v e  o r d e r  h a d  no  c o y n i z a b l e  p r i v a c y  

i n t e r e s t ) ,  t h e  defendant d i d  riot c la im t o  be an 
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overnight guest, hut merely that he was visiting the 

apartment on the day of the search ( A d d . / 3 ) .  

In addition. even if this Court were to conclude 

that the defendant had automatic standing to challenge 

the seizure of gun u n d e r  Commonwealth v. Amendola, 406 

Mass. 592, 600-601 (1990), he would n o t  be relieved of 

the burden io demonstrate that he had a 

constitutiona7ly protected reasonable expectation of 

privacy i n  the area that the poli.ce searched. S e e  

_, Cormonwealth v. -. Carter, 424 Mass. 409, 41.1-412 (1997) ; 

-- Commonwealth v .  ", Rise, 50 Mass. App. Ct. 836, 841, ~ rev. 

denied, 4 3 4  Mass. 1102 (2001.). See a l s o  .. Commonwealth . 

v. Frazier, .~ 410 Mass. 235, 244 n.3 (1991) ("In cas@s 

where possession j.s an essential element of the crime 

we think it is best to separate the issue of standing 

from the quasLion whet-her there has been a search for 

constitutional purposes") . Tn other words ,  aut0rnatj.c 

standing does  not permit a defendant tu "assert the 

constitutional rights 01 someone in no way involved 

with his alleqedly criminal conduct." Carter, .. 424 

Mass. st: 411 n.3. _ See Grasso & McEvoy, . Suppression .. 

Matters -. .. Under Massachusetts Law 5 3-5[f] (2006-2007 

e d . ) .  
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1 : f ,  "ry-gen&, t h e  d e f e n d a n t  had a r e a s o n a b l e  

e x p e c t a t i o n  o f  p r i v a c y  i n  M s .  H i l l ' s  a p a r t m e n t ,  t h e  

rnotj.on j u d g e  p r o p e r l y  d e n i e d  t h e  d e f e n d a n t ' s  mo t ion  t o  

s u p p r e s s  t h e  w a r r a n t l e s s  i , n i t i a l  s e a r c h  f o r  t h e  g u n ,  

b a s e d  on e x i g e n t  circumstances.  In o r d e r  t o  s u p p o r t  a 

w a r r a n t l e s s  s e a r c h  on t h e  bas i s  of e x i g e n t  

c i r c u m s t a n c e s ,  " t h e  Commonwealth must  d e m o n s t r a t e  t h a t  

t h e  p o l i c e  had p r o b a b l e  cause and  were f a c o d  w i t h  

e x i g e n t  c i r c u m s t a n c e s  s u c h  a s  d a n g e r  t o  t h e i r  l i v e s ,  

d a n g e r  t u  t h e  l i v e s  of o t h e r s ,  or t h e  d e s t r u c t j " o n  of 

e v i d e n c e ,  s u c h  t h a t  1.t  would be  i m p r a c t i c a b l e  t o  

o b t a i n  a w a r r a n t .  " Commonwealth -. v .  . .... Moore, 54 Mass. 

App. C t .  3 3 4 ,  338 ( 2 0 0 2 ) .  -. See Commonwealth .. " - v .  Forde ,  I 

367 Mass. 7 9 8 ,  8 0 0  (1375); Commonwcalth .. . - v .  DiToro,  5 1  

Mass. App. C t .  191 ,  195 ( 2 0 0 1 ) .  I n  o r d e r  t o  d e t e r m i n e  

i f  e x i g e n t  c i r c u m s t a n c e s  e x i s t e d  a t  t h e  t i m e  o f  t h e  

s e a r c h ,  t.he Cour t  m u s t  c o n d u c t  an e v a l u a t , i o n  of a l l  o f  

t h e  a t t e n d a n t  c i r c u m s t a n c e s .  Moore, 54 Mass. App. I;t. 

a t  3 3 8 .  See C n m o n w e a l t h  ",  v .  H a l l ,  -_ 3 6 6  Mass. 7 9 0 ,  801- 

8 0 3  (1975). See a l s o  S m i t h ,  C r i m i n a l  P r a c t j . c e  ,,. . arid -- 

-. P r o c e d u r e  5 262, a t  1 9 4  ( 2 d  e d . 1 9 8 3 )  ( i n  s i t u a t - i o n s  

w h e r e  the  d e f e n d a n t  c h a l l e n g e s  t h c  e x i q e n c y  s u p p o r t i n g  

t h e  w a r r a n t l e s s  s e a r c h ,  t h e  Court m u s t  d e t e r m i n e  

whe the r  t h e  a u L n o r i t i e s  had  r e a s o n a b l e  y r o u n d s  t o  

_. . . .- 
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b e l i e v e  t h a t  an e x i g e n c y  e x i s t e d :  a n d  w h e t h e r  t h e  

a c t i o n s  of  t h e  a u t h o r i t i e s  were r e a s o n a b l e  unde r  t h e  

c i r c u m s t a n c e s ) .  

The a c t i o n s  o f  t h e  p o l i c e  i n  t h i s  case were 

r e a s o n a b l e .  The d e f e n d a n t ,  who was a c c u s e d  of  v i o l e n t  

o f f e n s e s  and  had  a h i s L o r y  of i l l e g a l  f i r e a r m  u s e ,  was 

d i s c o v e r e d  h i d i n g  j n  a c h i l d ’ s  c l o s e t  w i ‘ l r h  ho l .1 .0~-  

p o i n t  amrr~uni.tion i n  h i s  p o s s e s s i o n ,  i n s i d e  a n  

apart .ment  t h a t  had n o t  been  f u l l y  c l e a r e d  of o t h e r  

i n d i v i d u a l s ,  and  t h a t  housed  a young c h i l d .  

R e g a r d l e s s  o f  how f i n e l y  t h e  Iaw of s e a r c h  and  
s e i z u r e  i s  p a r s e d  and l a b e l e d ,  t h e  u l t i m a t e  
t o u c h s t o n e  o f  a r t .  1 4  and  t h e  E o u r t h  Amendment i s  
whe the r  a s e a r c h  or s e i z u r e  was r e a s o n a b l e  i n  t h e  
c i r c u m . s t a n c e s .  The o f f i c e r s  were e n t i t l e d  t o  act 
t o  i n s u r e  t h e i r  s a f e t y ,  t h e  s a f e t y  of  o t h e r s  i n  
t h e  apar t rnen’ t ,  and t h e  p u b l i c .  

Moore, 5 4  Mass. App. C t .  a t  3 4 0 .  Both S e r g e a n t  

S i i l l i v a n  and  Troope r  0’ Toole  t e s t i  fi.ed t h a t  t h e y  were 

c o n c e r n e d  a b o u t  t h e i r  s a f e t y  a s  w e l l  a s  t h e  s a f e t y  o f  

M s .  H i 1  1 and  h e r  son (Mo.Tr. . [ / 3 4 ;  M o . T r .  11/75). 

F u r t h e r ~ n o r o ,  “ t h e  search d i d  n o t  e x c e e d  the  scope 

j u s t i f i e d  by t h e  e x i q e n c y  a n d  p r o b a b l e  c a u s e  t o  

be1.i.eve t h a t  [a] gun r ema ined  on t h e  p r e m i s e s . ”  Moore, 

54 Mass. App. Ct.. a t  310, c i t i n g  Cady v .  Dombrowski, 

413 U.S. 4 3 3 ,  4 4 7  ( 1 9 7 3 )  (emergency  d o c t r i n e  j u s t i . f i e d  

e n t r y  of  irnpoundcd v e h i c l e  t o  r e t r i ,  e v e  i o a d c d  
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revolver); Boston Housing .., Authority. . I .. .. .. v. Guirola, 410 

Mass. 820, 829 (1991) (warrantless entry to secure 

shotgun reasonable in circumstances); U.S .  v. Lopez, 

989 F.2d 24, 26-27 (1st C i r . ) ,  cert. denied, 510 U.S. 

872 (1993)(search o f  bathroom ceiling for sawed-off 

shotgun which had been displ.ayed moments earlier 

deemed reasonable). SergcanL Sullivan and Officer 

T.eonard went directly Lo the second bedroom and, after 

securing the room, proceeded to the closet that the 

defendant indicaLed (Mo.Tr.I/.36-37). The officers 

did not search in other areas o f  %he apartment for the 

g u n ,  and thus, the scope of their search was limited 

and reasonable to serve their purpose of protecting 

their safety as we11 as  that of Ms. H i l l  and her son 

Thus, “[tlhe search was limited in scope and occurred 

at. a time when the suspicion o f  danger had not been 

dispelled.” CommunwcalLh ~ v .  I Tam ... Rui, 41.9 Mass. 392, 

396, cert. denied, 516 U . S .  861 (1995). 

Finally, as argued supra, in Argument I, the 

search was not conducted in violation of the 

defendant’s Miranda - riyhts. Where there is a n  

immediate t.hreat to t.he safety of the officers and the 

civilians in the apartment, the Quarles exception 

applied and Trooper O ‘ T o o l c  was not required to recite 
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. .. . . .. . . . -. ... 

the defendant‘s Miranda warnings before asking where 

the firearm was locatcd. Contrast Commonwealth v. 

Smith, 412 Mass. 823, 826 (1992)(where interrogation 

without exigency or Miranda warnings led to evidence). 

‘The motion judge properly denied the defendant‘s 

motion to siippress t.he evidence seized pursuant to the 

limited search for the firearm. 

111. THE C-TH AGREES THAT THE LIMITED PORTION 
OF THE JURY INSTRUCTIONS RELhTIVE TO THE ELEMENTS 
OF G.L. e.269, §lO(n) OMITTED ANY REFERENCE TO 
THE FACT THAT, IN ORDER TO CONVICT THE DE- 
UNDER THAT STATUTE, TEE C-TB MUST PROVE 
THAT THE DEFENDhNT VIOLATED EITHER G.L. c.269, 
510 (a) OR 510 (c) AND, THEREFORE, THE DEFENDANT’S 
CONVICTION ON TBR’J! CHARGE ALONE SHOULD BE 
VACATED. 

The defendant raises an issue relative to his 

conviction u n d e r  G . L .  c . 2 6 9 ,  510(n) 

charged with either G.L. c . 2 6 9 ,  510 

required by the statute (Def.Hr./36 

since he was not 

a) or l O ( c ) ,  as 

37). The 

defendant also ckallengcs the jury instructions for 

the offense carrying a loaded firearm, since the Jury 

was not instmcted that the dcfcndant must be 

convicted of either G . L .  c.269, $10(a) or 1O(c)  in 

order to he convict.ed under G.L. c.269, SlO(nj 

(Uef.Br./37-40). T h e  defendant did no% object to the 

proprj .e%y of the indicLment before the trial, ~ see  G.L. 

c . 2 7 7 ,  547A, and did not object to the jury 
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i n s t r u c t i o n s .  Where, as  here, t h e  d e f e n d a n t  d i d  no t  

o b j e c t  t o  t h e  judge's a l l e g e d l y  f a u l t y  jury 

i n s t r u c t i o n ,  o r  where h e  waived  t h e  c u r r e n t  challenge 

b y  n o t  r a i s i n g  i t  a t  t h e  a p p r o p r i a t e  t i m e ,  h e  m u s t  

demonst - ra te  t h a t  t h e  a l l e g e d  e r r o r  c r e a t e d  a 

s u b s t a n t i a l  r i s k  o f  a m i s c a r r i a g e  o f  j u s t i c e .  - See 

- Commonwealth . .. . ,. v .  Randolph,  , . .. 438 Mass. 2Y0, 2 9 6 - 2 9 8  

( 2 0 0 2 ) ;  Commonwealth .., v .  A lphas ,  4 3 0  Mass.  8 ,  13 

(1399 

( 1 9 ' 7 9  

5 6 4  ( 

Mass. 

; Commonwealth . . .. .. .. v .  McLIuffee, .. . 313 Mass .  353,  351 

: Commonwealth .... "., v .  Freeman, 352 Mass. 5 5 6 ,  563- 

9 6 7 ) .  See also Mass .  R .  Crim. P .  2 / l ( b ) ,  378 

8 9 5  (1979). "[WJhen t h e  c la im of e r r o r  p e r t a i n s  

- .~ 

t o  t h e  d e f i n i t i o n  g i v e n  t o  t h e  j u r y  o f  t h e  crime 

c h a r y e d ,  t he  p o s s i b i l i t y  of a s u b s t a n t i a l  r i s k  of  a 

miscarriage of justice i s  i n h e r e n t .  " Commonweallrh v .  . , . 

- H a l l ,  46: Mass. A p p .  Ct. 7 2 7 ,  7 3 0  ( 2 0 0 0 ) .  

The Commonwea1t.h a q r e e s  w i t h  t h e  d e f e n d a n t ' s  

c l a i m .  SccLion 10(n) of G . L .  c.269 s t . a t e s  t h a t  t h e  

Commonwea1.t.h must prove t h a t  t . h e  d e f e n d a n t  v i o l a t e d  

e i t h e r  G . L .  c . 2 6 9 ,  § 1 0 ( a )  or § l O ( c ) ,  "by means of  a 

l o a d e d  f i r e a r m ,  l o a d e d  sawed o f f  shotgun o r  l o a d e d  

raachine g u n . ,  . ," and t h a t  Lhe sen tence  imposed must  

run "from and a f t e r  t h e  expiration o f  t h e  s e n t e n c e  f o r  

t h e  v i u l a L i o r i  of [§lo] ( a )  or [51.0] (c) . "  G . L .  c.269, 
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5 1 0 ( n ) .  The Commonwealth a g r e e s  t h a t ,  j n  o r d e r  t o  

p r o p e r l y  c o n v i c t  t h e  d e f e n d a n t  unde r  510 ( n )  , he m u s t  

f i r s t  be c h a r g e d  unde r  p u r s u a n t  t o  G . L .  c+269, S 1 0 l a )  

o r  51O(c ) .  T h a t  d i d  not occur i n  t h i s  case. The 

d e f e n d a n t ' s  c o n v i c t i o n  on i n d i c t m e n t  number  06-679-4, 

c h a r g i n g  t h e  d e f e n d a n t  wi , th  u n l a w f u l  p o s s e s s i o n  o f  a 

loaded f i rearm i n  v i o l a t i o n  of G.L. c + ? 6 9 ,  S l . O ( n )  m u s t  

he  v a c a t e d .  

I V .  THE TRIAL JUDGE PROPERLY DENIED THE DEFENDANT'S 
MOTION FOR A REQUIRED FINDING OF NOT GUILTY SINCE 
THE EVIDENCE, TOGETRER WIXH REASONABLF. INFERENCES 
WHICH COULD BE DRAWN THEREFROM, WHEN VI- IN 
THE LIGHT MOST FAVORABLE TO THE COMMONW!ZALTH, WAS 
SUFFICIENT FOR TBE JURY,  AS THE FINDER OF FACTS, 
TO CONCLUDE THAT THE DEFENDANT EWRNISHED A F U S E  
NAME TO A LAW ENEORCEMENT OFPICER FOLLOWING HIS 
ARREST, IN VIOLATION OF G.L. c. 268, S34A. 

The Commonwealth a d d u c e d  s u f f i c i e n t  e v i d e n c e  t h a t  

t h e  d e f e n d a n t  furnished a f a l s e  name t o  law 

e n f o r c e m e n t  o f f i c i a l s  i n  v i o l a t i o n  of G.L. c .  2 6 8 ,  

534A. T h e  d e f e n d a n t  f i l e d  a moiion Lor a r e q u i r e d  

f i n d i n g  oL not g u i l t y  at t h e  c l o s e  05 t h e  e v i d e n c e  

( T r .  1 / 4 6 - 4 7 ;  R.A. /12). l ' h e  q u e s t i o n  f o r  t h i . s  Court i s  

" w h e t h e r ,  a f t e r  v i e w i n g  t h e  e v i d e n c e  i n  t h e  l i g h t  most 

f a v o r a b l e  to Lhe p r o s e c u t i o n ,  a n y  r a t i o n a l  t r i c r  of 

f a c t  could  have found the e s s c n t j a l  e l e m e n t s  of  t h e  

crime beyond a r e a s o n a b l e  doiihl:. " Commonwealth v .  

-- I d t i m o r e ,  378 Mass. 671, 677 ( 1 9 7 9 ) .  "Whet-her an 
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i n f e r e n c e  i s  w a r r a n t e d  or i s  i m p e r m i s s i b l y  remote m u s t  

be d e t e r m i n e d ,  n o t  by h a r d  a n d  fast rules of l aw,  b u t  

by e x p e r i e n c e  and common sense . "  -I_ Commonwealth . . v.  

- D r e w ,  4 Mass. App. Ct. 30 ,  32 ( 1 9 ' 7 6 ) .  " N e i t h e r  j u r i e s  

n o r  judges a r e  r e q u i r e d  t o  d i v o r c e  t h e m s e l v e s  o f  

common s e n s e ,  b u t  r a t h e r  s h o u l d  a p p l y  Lo f a c t s  which 

t h e y  f i r i d  p roven  such r e a s o n a b l e  i n f e r e n c e s  as are 

j u s t i f i e d  i n  t h e  l i g h t  o f  t h e i r  experience a s  t o  t h e  

n a t u r a l  i n c l i n a t i o n s  of human h e i n g s .  " Commonwealth ,. 

v .  Ar i a s ,  . -  2 9  Mass. App. Ct.. 613, 618 (1990), a f f ' d . ,  

410 Mass. 1005 (1991), q u o t i n g  Un i t ed  S t a t e s  _- v .  S m i t h ,  

680 F . 2 d  255, 2 6 0  (1st C i r .  1982), ,,- c e r t .  d e n i e d ,  . 459 

I J .2 .  1 1 1 0  ( 1 9 8 3 ) .  The i n f e r e n c e s  "need  n o t  b e  

Comnonweal.th v .  S a e z ,  21 M a s  

d e n i e d ,  396 Mass. 1 1 0 7  ( 1 9 0 6  

Chinn,  G Mass. App. C t .  714, 

v .  Wal-ter ,  1 0  Mrlss. A p p .  C t .  

The Commonwealth p r o v e d  

n c c e s s a r y  o r  i n c s c a p a h l e ,  a s  l o n g  a s  t h e y  a r e  

r e a s o n a b l e ,  possible, and n o t  unwarranted. " 

. App. C t .  408, 4 1 0 ,  r e v .  

, q u o t i n g  Commonwealth - " ~  v. 

7 1 6  (1978); ~- C o m o n w c a l t h  

255, 2.57 (1980), 

- 

t h a t  t h e  d e f e n d a n t  

f u r n i s h e d  il f a l s e  name t o  l aw en fo rcemen t  o f f i c e r s ,  i n  

v i o l a t j o n  of G . L .  c.268, S31A. Tha t  s t a t u t c  r e a d s ,  j n  

r e l e v a n t  p a r t ,  '' [ w ]  h u e v e r  knowingly and w i . l l i n g l y  

f u r n i s h e s  a f a l s e  riame . _ .  t o  a law e n f o r c e m e n t  
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o f f i c e r  . _ _  f o l l o w i n g  a r r e s t  s h a l l  be p u n i s h e d . ”  - See  

G . L .  c .268 ,  5 3 4 A .  On a p p e a l ,  the d e f e n d a n t  does not 

c h a l l e n g e  t h e  s u f f i c i e n c y  of t h e  e v i d e n c e  t h a t  he  was 

under  a r r e s t  a t  t h e  time h e  gave  t h e  o f f i c e r s  t h e  name 

“Antonio  Flowers,” o r  t h a t  T roope r  G‘Toole o r  O f f i c e r  

Rohl were law e n f o r c e m e n t  o f f i c e r s  ( D e f . B r . / 4 0 - 4 2 )  

Thc d e f e n d a n t  c l a i m s  t .hat  t h e  e v i d c n c c  t h a t  t.he name 

h e  p r o v i d e d  t o  p o l i c e  was f a l s e  was i n s u f f i c i c n t  

(Uef.Hr./40-42). T h i s  a rgument  must f a i l .  

In Cornmonwea1.th v .  C l a r k ,  446 Mass. 620  ( 2 0 0 6 ) ,  

t h e  Supreme J u d i c i a l  C o u r t  i n t e r p r e t e d  G . L .  c . 2 6 8 ,  

5 3 4 A  t o  “ m a k o [ ]  i L  a crime t o  g i v e  a f a l s e  name t o  a 

law enfo rcemen t  o f f i c e r  o r  o f f i c i a l  f o l l o w i n g  an 

a r r e s t . ”  C l a r k ,  4 4 6  Mass,  a t .  6 2 5 .  F u r t h e r m o r e ,  for 

t .he purposes o f  t h e  s t a t u t e ,  

a f a l s e  name is one t h a t  a p e r s o n  h a s  assumed f o r  
a d i s h o n e s t  p u r p o s e .  In t h e  con tex t ,  o f  t h e  
s t a t u t e ,  d i s h o n e s t  p u r p o s e s  i n c l u d e ,  w i t h o u t  
l . i m i t a t i o n ,  c o n c e a l i n g  o n e ‘ s  c r i m i n a l  r e c o r d  f o r  
p u r p o s e s  o f  b e i n g  . . charged . ... . .. ..- ( a v o i d a n c e  of  m u l t i p l e  
o f f e n d e r  s t a t u s )  , c o n c e a l i n g  o n e ’ s  c r i m i n a l  
record Lor p u r p o s e s  o f  b a i l ,  c o n c e a l i n y  one’s . .. . 

i d e n t i t y  t o  a v o j d  a n s w e r i n g  t o  a n  o u t s t a n d i n g  .- .. ... 

.. w a r r a n t ,  o r  c r e a t . i n q  a new j d e n t i t y  w i t h  t h e  
i n t e n t  t o  d e f a u l t  and  a v o i d  p r o s e c u t i o n .  

C l a r k ,  4 4 6  Mass.  a t  626 ( e m p h a s i s  a d d e d ) .  

The  Commonwealth adduced  e v i d e n c e  t h a t  t h e  

d e f e n d a n t  h e l d  h i m s e l  f o u t  to be  “Jason L o a d h o l t ”  i n  
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p r i o r  dea  

s e a r c h i n g  

( T r .  I/132 

i.ngs w i t h  t h e  p o l i c e ,  s i n c e  t h e  p o l i c e  were 

t o  a r r e s t  t h e  d e f e n d a n t  under  t h a t  name 

1 6 2 , 2 0 4 ) .  Thus,  t h e  d e f e n d a n t  a d o p t e d  t h e  

name " J a s o n  L o a d h o l t . "  C l a r k ,  4 4 6  Mass. a t  626-627 .  

I n  t h e  i n s t a n t  c a s e ,  t h e  d e f e n d a n t  p r o v i d e d  t h e  

o f f i c e r s  w i t h  a name -- "Anton io  F lowers"  -- t h a t  

d i f f e r e d  from Lhu name w i t h  w h i c h  t h e y  were f a m i l i a r  - 

- " J a s o n  Loadho1.t" (Tr. I /.I  6 2 , 1 6 4 , 1 6 5 , 1 7 0 , 1 7 1 ;  

T r . I 1 / 4 4 ) .  Thc Commonwealth's w i t n e s s e s  i d e n t i f i e d  

t h e  d e f e n d a n t  as " Jason  L o a d h o l t ,  " a n d  Trooper  0' Toole  

s p e c i f i c a 1 l . y  r e c o g n i z e d  the d e f e n d a n t  and  knew him as  

J a s o n  L o a d h o l t  (Tr. 7/146,153,162,164,165,171). 

T r o o p e r  O 'Toole  t e s t i f i e d  t h a t  t h e  d e f e n d a n t ' s  true 

i d e n t i t y ,  b a s e d  on a r e v i e w  of  p o l i c e  r e c o r d s ,  

b i o g r a p h i c a l  i n f o r m a t i o n  a n d  p h o t o g r a p h s ,  w a s  " Ja son  

L o a d h o l t , "  and t h a t  t h e  d e f e n d a n t  g a v e  a d i f f e r e n t  

name d u r i n q  booking  ( ' r r . 1 / 1 6 5 , 1 7 1 ;  T r . I 1 / 4 4 ) .  S i n c e  

i C  i s  n o t  reasonab1.e  t o  c o n c l u d e  t h a t  t h e  d e f e n d a n t  

had  two l e g i t i m a t e  names, i t  was r e a s o n a b l e  t o  i n f e r  

t h a t  the defendan t .  gave  t h e  p o l i c c  t h e  I ~ ~ I I L ~  "Antonio  

F1 owers"  for t h c  d i s h o n e s t  p u r p o s e  of a v o i d i n g  

i d e n t i f i c a t i o n  a s  "Jason  Jmadho l t "  u n d c r  which name 

t - h e  h e  was b e i n g  s o u g h t .  

I-_.. 



When viewed in the light most favorable to the 

Commonwealth, a reasonable factfinder could conclude 

that the defendant held himself o u t  to be "Jason 

Loadholt" on previous occasions, was known by that 

name to the members of law enforcement, and t h u s  

adopted that name. C l a r k ,  446 Mass. at 626-627. On 

this occasion, the defendant furnished the police 

ofiicers with a name that was different from that 

which he had adopted. ?.'hiis, the name "Antonio 

Flowers" was a false name, and a reasonable jury could 

concludc that the defendant violated G.L. c.268, 534A.  

See C I . a r k ,  4 4 6 '  Mass. at 638 (the use of the name 

[Antoni.o Flowers] without disclosing his prior use of 

the name [Jason Loadho l t ]  was consistent with an 

intent to conceal prior c r i . m i n a 1  activity under thc 

name [Jason T . o a d h o l t j )  . The defendant received his 

federal right to due process of law, since the 

Commonwealth adduced sufficient evidence on each 

element oL t h c  crime charged. -. See Commonwealth v. 

Saleme, 395 Mass. .594, 602 (1985). 

.- - 

Nor did thc Commonwea1t.h'~ case deteriorate after 

the defense presented i L s  case. See Commonwealth v .  

.~ Kellel, 370 Mass. 147, 150 11.1 (1976). 1.n fact, thc 

Commonwealth's case was 1301 stered by the defendant's 
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t e s t i m o n y  t h a t  his name w a s  J a s o n  L o a d h o l t ,  n o t  

An ton io  F lowers  (Tr.11/48). The d e f e n d a n t  also 

t e s t i f i e d  t h a t  t h e  p o l i c e  knew t h a t  h i s  name was J a s o n  

Loadho l t ,  and  t h a t  he  d i d  n o t  remeinber g i v i n g  a 

d i f f e r e n t  name a t  book ing  (Tr.11/58). Based  on t h e  

e v i d e n c e  adduced a t  t r i a l ,  a r e q u l r e d  f i n d i n g  of n o t  

g u i l t y  was n o t  w a r r a n t e d ,  e i t .her  a t  t h e  c l o s e  of t h e  

Commonwealth's case or: at t h e  close o f  a l l  o f  t . he  

e v i d e n c e .  

V .  THE TRIAL JUDGE PROPERLY INSTRUCTED THE JURY AS 
TO EACH AND EVERY ESSENTIAL ELEMENT OF THE 
OFFENSE OF PZrtWISHING A FALSE NAME TO A LAW 
ENFORCEMENT OFFICER $OUXIWIHG HIS ARREST, IN 
VIOLATION OF G.L. c. 2 6 8 ,  S34A. 

The d e f e n d a n t  now c h a l l e n g e s  t he  t r i a l  judge ' s  

i n s t r u c t i o n s  t o  t h e  j u r y  r e l a t i v e  t o  t h e  o f f e n s e  of 

f u r n i s h i n g  a f a l s e  name t o  a l a w  e n f o r c e m e n t  o f f i c e r  

f o l l o w i n g  hi.s arrest. ( D e f . B r . / 4 2 - 4 4 ) .  Where, a.5 h e r e ,  

t . h e  d e f e n d a n t  d i d  not objec t  t o  Lhe j u d g e ' s  al leged1.y 

f a u l . t y  jury i n s t r u c t i o n ,  he 1rius;C d e m o n s t r a t e  t h a t  t h e  

a l l e g e d  crlor c r e a t e d  a s u b s t a n t i a l .  r i s k  o f  a 

m i s c a r r i a g e  of j u s t i c e .  ~ See Alphas ,  4 3 0  Mass. a t  13 ;  

McDuffee,  - 379 Mass. a t  357; Freeman, .. , 352 Mass.  a t  563-  

564. See a l s o  Mass. R. C r i m .  P. 24(b), 3 7 8  Mass. 895 

( 1 9 7 9 )  ("No p a r t y  may a s s i g n  as  e r r o r  the g i v i n g  o r  t h e  

f a i  liire to g i v e  a n  i n s t r u c t i o n  u n l e s s  he objccks 
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t h e r e t o  b e f o r e  t h e  j u r y  re t i res  Co c o n s i d e r  i t s  

v e r d i c t ,  s p e c i f y i n g  t h e  m a t t e r  t o  which h e  o b j e c t s  and  

t h e  g r o u n d s  o f  h i , s  o b j e c t i o n " ) .  "[Wlhen t h e  c l a i m  o f  

e r r o r  p e r t a i n s  t o  t h e  d e f i n i t i o n  g i v e n  t o  t h e  j u r y  of 

t h c  c r i m e  c h a r g e d ,  t h e  p o s s i b i l i t y  of a s u b s t a n t i a l  

r i s k  o f  a m i s c a r r i a g e  o f  j u s t i c e  i s  i n h e r e n t . "  m, 
4 0  Mass. App. C t .  a t  7 3 0 .  

T h e  d e f e n d a n t  now c h a l l e n g e s  t h e  t r i a l  j u d g e ' s  

j n s t r u c t i o n  whj .ch  s t a t e d :  

On I n d i c t m e n t  Number 5 ,  t h e  d e f e n d a n t  i s  c h a r g e d  
w i t h  f u r n i s h i n g  i a l s e  name of soc i .a l  s e c u r i t y  
number t o  a l a w  en fo rcemen t  o f f i c e r  o r  o f f i c i a l .  
There's n o t  a n  a l l e g a t i o n  i n  t h i s  p a r t i c u l a r ;  c a s e  
as  t o  a number. T h a t ' s  t h e  t i t l e  of t h e  
p a r t i c u l a r  l a w  t h a t  t h i s  i s  c h a r g e d  u n d e r .  The 
Cormonwealth i s  p r o c e e d i n g  on t h a t  p o r t i o n  of  t h e  
law t h a t  re fe rs  t o  f u r n i s h i n g  a f a l s e  name. 

Under C h a p t e r  2 6 8 ,  3 4 A ,  t h e  Commonwealth m u s t  
p r o v e  beyond a r e a s o n a b l e  d o u b t  that t h e  
d e f e n d a n t ,  Mr. L o a d h o l t ,  knowingly and w i l l f u l l y  
gave  a f a l s e  name t o  a law e n f o r c e m e n t  o f € i c e r  
f o l l o w i n g  a n  a r r e s t .  

An arrest o c c u r s  when a p e r s o n  I.s d e t a i n e d  b y  a 
l a w  e n f o r c e m e n t  o f f i c e r ,  knows t h a t  Lhe p e r s o n  i s  
a law e n f o r c e m e n t  o f f i c e r .  And the a r r e s t  does 
n o t  even  need  t o  be  a f o r m a l  a r r e s t :  S i r ,  y o u ' r e  
under  a r r e s t . .  I t  i s  -- a r r e s t  o c c u r s  when a 
p e r s o n  i s  n o t  f r ee  t o  l e a v e  t h e  c u s t o d y  of t h e  
l aw  e n f o r c e m e n t  o f f i c i a l  and k n o w s  h e  i s  n o t  f ree  
t o  l e a v e  t .he c u s t o d y  of t h e  law e n f o r c e m e n t  
o f l i c i a l .  'Tha t ' s  when a n  a r r e s t  o c c u r s .  

If ~i person qj.ves a ialse name, knowing t h a t  t o  
be khc c a s e ,  and i t  i s  a law e n f o r c e m e n t  o f f i c i a l  
he i s  g i v i n g  t h e  f a l s e  name t o ,  and  t h e  
Cormonwealth p r o v e s  all of t h o s e  el.emenLs beyond 
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a r e a s o n a b l e  d o u b t ,  j t ' s  your  d u t y  t o  f i n d  t h e  
d e f e n d a n t  g u i l t y  of Count  5 .  

I f  t h e  Commonwealth has  n o t  p roven  e a c h  of t h o s e  
e l emen t s  beyond a r e a s o n a b l e  d o u b t ,  i t ' s  y o u r  
d u l y  t o  r e t u r n  a v e r d i c t  of n o t  g u i l t y .  

(Tr. 11/119-120) . The t r i a l  j u d g e ' s  c h a r g e  p r o p e r l y  

ins t ruc ted  t h e  jury of each  a n d  e v e r y  e l emen t  t h a t  t h e  

Cornmonwealth must  prove beyond a r e a s o n a b l e  doubt i n  

o r d e r  to f l n d  t h e  d e f e n d a n t  g u i l t y  u n d e r  G.1.. c . 2 6 8 ,  

5 3 4 A .  

T h e  d e f e n d a n l  c l a i in s  t h a t ,  sj.nce t h e  t e rm " f a l s e  

name" was n o t  f u r t h e r  d e f i n e d ,  t h e  i n s t r u c t i o n  c rea ted  

a s u b s t a n t i a l  r i s k  of  a m i s c a r r i a g e  of j u s t i c e .  T h e  

d e f e n d a n t ' s  r e l i a n c e  on t h e  - C l a r k  case, however,  i s  

m i s p l a c e d .  I n  ~ C l a r k ,  t h e  Supreme J u d i c i a l  Court d i d  

not r e q u i r e  tha t ,  t h e  t r i a l  j u d g e  i n s t r u c t  i.n any  

s p e c i f i c  words ,  but m e r e l y  s t a t e s  t h a t  a j u r y  "may" bc 

i n s t r u c t e d  t h a t  t h e  fa i1 .ure  t o  di .sclose t h e  " p r i o r  u s e  

of a d i f f e r e n t  name permits a n  i n f e r e n c e  t h a t  h i s  

f a i l u r e  t o  make s u c h  a d i s c l o s u r e  w a s  for d i s h o n e s t  

p u r p o s e s . "  C l a r k ,  4 4 6  Mass.  a t  6 2 8 .  Noth ing  i n  t h e  

I:l.ark c a s e  r e q u i r e d  t h a t  l h c  s u g g e s t e d  i n s t r u c t . j . o n  be 

gj.ven. (::].ask, 446 Mass. at 6 2 8 .  

The C o u r t  "evaluate[s] t h e  i . n s t r i i c t i o n [ s l  a s  ;1 

whoic, l o o k i n y  Lor t h e  i n t e r p r e t a t i o n  a r e a s o n a b l e  
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juror would p l a c e  on t h e  j u d g e ' s  words ,"  r a t h e r :  t h a n  

"scrutiniz[ing] b i t s  and pieces removed from their 

con ' texL."  Commonwealth v. Niemic, 4 2 7  Mass. 718, 720 

(1998), quoting Commonwealth v. T r T p ,  . .  423 Mass.  356, 

361, c e r t .  ,- denied, 519 U.S. 10.35 (1996), and 

Cormonwealth v. Perez, 390 Mass. 308, 313 (1983). As 

spec i f 1 cf, o r  "particular" words are  n o t  r e q u i r e d  i n  a 

j u r y  instruct.ion, "so long a s  a l l .  necessary 

instructions are given in adequate words," t h e  

defendant must dcmonstratc thaL t h e  i n s t r u c t i o n ,  a s  

g i v e n ,  c r e a t e d  a s u b s t a n t i a l  r i s k  of  a miscarriage of 

ji.istice. -- Commonwealth v. Torres ,  420 Mass. K i 9 ,  4 8 4  

1 1 9 9 5 ) .  - See Commonwealth . . -_ v .  Chasson ,  3 8 3  Mass. ZR.3 ,  

188 (1981) ("ji idqe is not bound to instruct in the 

exact lariyuacje of particular requests f o r  

i n s t r u c t i o n s " ) :  Commonwealth ~ . ... " ~"~ v .  S i n n o t t ,  399  Mass.  

863,  8 7 8  (1987)  ( " j u d g e s  are not r e q u i r e d  t o  d e l i v e r  

t h e i r  i n s t r u c t i o n  i n  any particular form of words,  so  

lung as  all necessary instructions are qiven in 

adequate words"). This the defendant failed to d o .  

A reasonable r e a d i n g  of  t h e  j u r y  i n s t r u c t . i o n  

qijven by  t h e  t r i a l  j u d g e  c l e a r l y  e n u m e r a t e s  each 

e l e m e n t  of  t h e  o f f e n s e  o f  furnishing a false name to 

l aw  en fo rcemen t  upon arrest, as set. fo r t -h  in G. L .  
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c .268 ,  5 3 4 A .  The j u r y  was i n s t r u c t e d  t h a t ,  i n  o r d e r  

t o  f i n d  t h e  d e f e n d a n t  g u i l t y  of t h e  o f f e n s e ,  t h e y  m u s t  

f i n d  beyond a r e a s o n a b l e  d o u b t  t h a t  t h e  d e f e n d a n t  (1) 

knowingly and  i n t e n t i o n a l l y ,  ( 2 )  f u r n i . s h e d  a f a l s e  

name, ( 3 )  t o  a law e n f o r c e m e n t  o f f i c e r ,  (4) upon h i s  

a r r e s t  ( T r . I I / 1 1 9 - 1 2 0 ) .  . See . , G .  L .  c . 2 6 8 ,  5 3 4 A .  While  

t h e  trial j u d g e  o m i t t e d  t h e  i n s t r u c t i o n  r e g a r d i n g  t h e  

i n f e r e n c e  t h a t  c o u l d  be drawn a g a i n s t  t h e  d e f e n d a n t  

f o r  f a i l i n g  t o  i n f o r m  t h e  o f f i c e r s  t h a t  h e  orice u s e d  a 

d i f f e r e n t  name, s u c h  a n  i n s t r u c t i o n  was n o t  l e g a l l y  

r e q u i r e d ,  arid w o u l d  n o t  have  b e n e f i t t e d  t -he d e f e n d a n t .  

A r e a s o n a b l e  r e a d i n g  of the  e n t i r e  i n s t r u c t i o n  c l e a r l y  

d e m o n s t r a t e s  t h a t  t h c  t r i a l  j u d g e  p r o p e r l y  i n s t r u c t e d  

t.he j u r y  a s  t o  cack esscnlr ia l  e l emen t  o f  t h e  o f f e n s e  

c h a r g e d .  I n  l i g h t  of t h e  c o m p l e t e n e s s  o f  t h e  j u r y  

i n s t r u c t i o n ,  a s  we1 I a s  t.he overwhelming evidence o f  

t h e  d c f c n d n n t ' s  g u i l t ,  a s  set  f o r t h  i n  Argument I V ,  

s u p r a ,  t h e  d c i c n d a n t  f a i l e d  t o  d e m o n s t r a t e  t h a t  t h e  

t r i a l  j u d g e ' s  c h a r g e  c r e a t c d  a s u b s t - a n t i a l  r i , s k  of a 

m i s c a r r i a g e  o f  j u s t i c e .  

VI. THE PROSECUTION OF THE DEF"DANT FOR POSSESSION 
OF A FIREARM AND AMbfUNITION DID NOT VTOUTE HIS 
SECOND AMENDMENT RIGHTS TO KEEP SND BEAR ARMS, 
PURSUANT TO DISTRICT OF COLUMBIA V. HELLER, --- 
U.S. ---, 128 s.cc. 2783 ( z o a 8 ) .  
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k-or the first time on appeal, the defendant 

claims that, pursuant to the recent Supreme Court case 

of District of Columbia v. Hel le r ,  --- U.S .  ---, 128 

S.Ct. 2783, 2797-2798  ( 2 0 0 8 ) ,  the defendant's Second 

Amendment right to keep and bear arms cannot be 

abridged by a state without showing that s u c h  an 

abridgeinent is necessary to promote a compelling s t . a t e  

interest,. The defcndant's reli.ance on Heller, . -. 

however, is misplaced. 

-. , . 

'The Supremc Court's dec.i.sion in Heller ~ .... ." h a s  no 

effect on Massachusetts gun laws. The courk left 

undisturhed the portions of Presser -. v. .. - , . . Illinois, . ... , . . 

U . S .  252, 265 (1886), and Miller v. Texas, 153 U.S.  

535 ,  538 1894), that reaffirmed that the Second 

Pmendment applies only t.0 the Federal Government, and 

cxpiicitl stated that it does not apply to the 

116 

states. See Heller, 128 S.Ct. at 2813, n.23. Unless 

Lhe Supreme Court incorporates the Secorid Amendment 

into the Due Process Clause ot the E'ourteenth 

Amendment -- which has not. happened -- it does not 

app1.y t o  the S t a t e s .  

Furthermore, the current law in Massachusetts 

holds that the Second Amendment forbade only federal 

laws that restrict the rights to bear arms, and did 
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not extend the same limitation to the state 

Commonwealth I- v. Davis, 369 Mass. 886, 890 (1976). As 

a result, the Second Amendment does not preclude 

prosecution of the defendant for violations of the 

state‘s firearms laws. 

V I I .  THIS COURT SHOULD REJECT THE DEFENDANT‘S CLAIM 
THAT THE BALLISTICS CERTIFICATE VIOLATED H I S  
CONFRONTATION-CLAUSE RIGHTS BECAUSE THE SUPREME 
JUDICIAL COURT HAS ALREADY RESOLVED THE I S S U E ,  
AND: EVEN I F  THE SUPREWE COURT WEERE TO HOLD 
OTHERWISE, THEBE WAS NO S U B S T A N T W  RISK OF A 
MISChRRIAGE OF JUSTICE BECAUSE THE ONLY ISSUE AT 
T R W  WAS POSSESSION, NOT WHETHER THE FIREARM WAS 
OPERABLE. 

For the first time on appeal, t .he defendant makes 

a confrontation c lause  claim relating to the admission 

of the ballistic certificates (Def.Rr./48-50). 

Because the ballistic ccrtificate did noL implicate 

thc confrontalion clause, his claim is wiLhnl.~t merit. 

The defendant. contends that the admission of Che 

5 

ballistics ccrtifi cates “violated the defendant’s 

right to confront and cross-examine the wiLnesses 

ayainst him yuaranteed by tlhe Sixth and Fourteenth 

Amendments to the UniLed States Constitution” 

(Def  .Br. /48-49). Althouyh acknowledging t .hat .  t.he 

Si ipre~ne Judicj.al Court has held the 1.aw t.o be 

The defendant did not object to the admi.ssion of 5 

the ball.i.stic:s certificates when the Commonwealth 
introduced them at the defendant‘s trial. (Tr.I/222). 
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o t h e r w i s e ,  -I see Commonwealth v .  Verde,  4 4 4  Mass. 279 

( 2 0 0 5 ) ,  t h e  d e f e n d a n t  n o n e t h e l e s s  a r g u e s  t h a t  "such  

d e c i s i o n  i s  c o n t r a r y  t o  t h e  p l a i n  l a n g u a g e  o f  Crawford  

and  s h o u l d  be  o v e r r u l e d "  (Def .  B r .  /49) . 
O f  c o u r s e ,  t h i s  C o u r t  i s  w i t h o u t  power t o  

o v e r r u l e  t h e  Supreme J u d i c i a l  C o u r t .  See Commonwealth 

__ v Healy, 2 6  Mass. App. C t .  990, 991. ( 1 9 8 8 ) .  "In 

f a c t ,  f rom t h e  v e r y  e a r l i e s t  d e c i s i o n s  [ t h i s  C o u r t ]  

i s s u e d  and c o n t i n u i n g  t o  t h i s  day ,  [ t h i s  C o u r t ]  h a [ s ]  

u n i f o r m l y  a n d  u n e q u i v o c a l l y  h e l d  [it] h a [ s ]  no power 

t o  alter, overrule o r  decl.i.ne t o  follow t h e  h o l d i n g  of 

c a s e s  t h e  Supreme J u d i c i a l  Cour t  has d e c i d e d . "  

Commonwealth v .  Dube, I_ 59 Mass.  App. C t .  4 1 6 ,  485 

( 2 0 0 3 ) .  

The Uni ted  S t a t e s  Supreme C o u r t  has a g r e e d  t o  

review a M a s s a c h u s e t t s  case t h a t  p r e s e n t s  t h i s  i s s u e .  

-. See Melendcz-Dias X... v .  M a s s a c h u s e t t s ,  69 M a s s .  App. C t .  

1 1 1 4  ( 2 0 0 ' 1 ) ,  c e r t .  g r a n t e d ,  3 2 8  S . C t .  1647 ( 2 0 0 8 ) .  

But.  even  if t.he Supreme C o u r t  wcre t o  o v e r r u l e  Verde 

d u r i n g  t h e  pendency o f  t h i s  a p p e a l ,  t h e  d e f e n d a n t  d o e s  

n o t  e x p l a i n  how t h e  v i o l a t i o n  o f  h i , s  c o n f r o n t a t i o n  

r i g h t s  c r e a t e d  a s u b s t a n t i a l  r i s k  o f  a m i s c a r r i a g e  o f  

j u s t i c e .  H e  d i d  not o b j e c t  on c o n f r o n t a t i o n  g r o u n d s  

t o  t h e  b a l l i s t i c  ce r t i . f ica te ' s  i n t r o d u c t i o n  

45 



(Tr.1/%22). So t h e  q u e s t i o n  i s  "whe the r  t h e  l a c k  of 

c o n f r o n t a t i o n  so  j e o p a r d i z e d  t h e  p r o c e e d i n g s  t h a t  

t h e r e  i s  a s u b s t a n t i a l  r i s k  t h a t  t h e  r e s u l t  would have  

been d i f f e r e n t "  had  t h e  b a l l i s t i c i a n  t e s t i f i e d .  

Commonwealth v .  A m i r a u l t ,  4 2 4  Mass. 618 ,  651 (1997). 

" T h i s  bu rden  i s  a heavy o n e , "  i d . ,  and  i t  b e l o n g s  t o  

t h e  d e f e n d a n t .  The  d e f e n d a n t ' s  min ima l  a rgument  f a i l s  

t o  c a r r y  t h i s  b u r d e n .  

Of  co i i r se ,  t h e r c  was no r i s k  o f  a. m i s c a r r i a q e  o f  

j u s t i c e  b e c a u s e  t.he t h e o r y  of d e f e n s e  had  n o t h i n g  t o  

do w i t h  w h e t h e r  t h e  weapon r e c o v e r e d  f r o m  1 4 9  A l l e n  

S t r e e t ,  ApartrrwriL A was a n  o p e r a b l e  f i r e a r m  w i t h i n  t h e  

meaninq of  t h e  sCa tu te .  " [ W l h e t h e r  a p a r t i c u l a r  

e l emen t  of  a crime was c o n t e s t e d  a t  t r i a l  i s  i m p o r t a n t  

t o  a d e t e r m i n a t i o n  w h e t h e r  a t r i a l  e r r o r  r e s u l t e d  i n  a 

s u b s t a n t i a l  r i s k  of a m i s c a r r i a g e  of j u s t i c e . "  

.. Commonwealth v .  Gabbidon,  .. .,. . 398  Mass. 1, 5 (1986). 

Here, t h e  i s s u e  was whe the r  t h e  d e f e n d a n t  p o s s e s s e d  

t . h e  f i r e a r m  or  w h e t h e r ,  a s  t h e  d e f e n s a  c l a i m e d ,  s i n c e  

h e  d i d  n o t  l i v e  i n  t h e  a p a r t m e n t ,  i t  be longed  s o l e l y  

t o  Ms. Hi 1 I., a m y s t e r i o u s ,  unknown boyfr j . end  of  M s .  

H i l l ,  o r  h e r  t h i r t e e n  y e a r  o l d  son  (Tr.II/69-71). The 

defendant '  s c l a i m  m u s t  f a i l  
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COHCLUSION 

For t h e  foregoing reasons, the Commonwealth 

r e s p e c t f u l 1 . y  r e q u e s t s  t h i s  Honorab le  C o u r t  t o  a f f i r m  

t h e  d e f e n d a n t ’ s  c o n v i c t i o n s  on i n d i c t m e n t  numbers 

2006-679, c o u n t s  1, 2, 3 and 5 .  

Respect.€ully s u b m i t t e d ,  

THE COMMONWEALTH, 

WILLIIAM M .  BENNETT 
Di s t r i c t  A t  t o r  ne y 

JANE DAVIDSON MONTORI 
C h i e f ,  A p p e l l a t e  D i v i s i o n  

/7 

A s s i s t a n t  District  A t t o r n e y  
Hall of Jus t ice  
50 S t a t e  S t r e e t  
S p r i n g f i e l d ,  MA 0 1 1 0 3  

REO# 63.7623 
(413) 452-1104 

MASS. R. APP. P. 16(k) CERTIFICATE OF COMPLfANCE WITH 
THE RWLES PERTAINING TO TEE FILING OF BRTEFS 

I h e r e b y  c e r t i f y ,  a s  r e q u i r e d  by Mass. R .  App. P. 
l i j i k ) ,  t h a t  t h i s  b r i e f  c o m p l i e s  w i t h  t h e  r ~ l e s  of  
c o u r t  t h a t  p e r t a i n  t o  t h e  f i . l i n g  of b r i e f s ,  i n c l u d i n g ,  
b u t  n o t  l i m i t e d  Lo, t h e  fo . l . lowing:  Mass. R .  App. P. 
1 6 ( a )  &(b); Mass. R .  App. P. 1 6 ( d ) - ( h ) ;  and Mass. R .  
App. P .  2 0 .  

, Jani iary 3 0 ,  2008 

Assistant District  A t t o r n e y  
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