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11. 

ISSUES PRESENTED 

WFIETHER G.L. c.269, 810(h) (1) PROPERLY REQUIRES A 
LICENSE TO POSSESS AMMUNITION, AND DOES NOT 
VIOLATE THE SECOND AMENDMENT TO THE UNITED STATES 
CONSTITUTION, AND WHETHER THE DEFENDANT CANNOT 
CHALLENGE HIS CONVICTION FOR ILLEGULY POSSESSING 
AMMUNITION WHERE HE DID NOT ASSERT OR MAtcE ANY 

POSSESS SUCH AMMUNTION AND WAS DENIED? 

WHETHER THE STATUTORY PRESUMPTION SET OUT IN G.L. 
c.278, 5 7 ,  AS APPLIED TO G.L. c.269, SlO(h), DXD 
NOT CREATE AN UNCONSTITUTIONAL PRESUWPTION SINCE 
ABSENCE OF A LICENSE IS NOT AN ELEMZNT Or THE 
CRIME AND, AS A RESULT, THE COMMONWEALTH ADDUCED 
SUFFICIENT EVIDENCE OF THE CHARGE AGAINST THE 
DEFENDANT? 

SHOWING AT TRIAL THAT m APPLIED FOR A LICENSE TO 

STATEMENT OF THE CASE 

The Commonwealth j.s not.  d i s s a t i s L i e d  w i t h  t h e  

dcLendant's S t a t e m e n t  oL t h e  Case, but r e i t c r a t e s  t h a t  

the  instant a p p e a l  i s  l i m i t e d  t o  t h e  c o n s i d e r a t i o n  of  

t h e  d e f e n d a n t ' s  c o n v i c L i o n s  on ind i . c tmen t  numbers 06- 

679-2 and 06-6'/9-3 c h a r g i n g  t h a t  he p o s s c s s c d  

ammunitior.1 w i t h o u t  a f i r e a r m s  i d c n L i f i c a t i o n  c a r d ,  i n  

v i o l a t i o n  o f  G . L .  c . 2 6 9 ,  510 ( h )  (1). 'l'he d e f c n d a n t ~ ' ~  

c o n v i c t i o n  f o r  p o s s e s s i o n  of il f i r e a r m  wi. thout  a 

firearm i d e n t i f i c a t i o n  c.ard ("FIU") , i n  v i o l a t i o n  of 

G. I , .  c.269, 510 (11) , was r e v e r s e d  based on Mclendez- . 

Uiaz v .  Massachuset. tn,  ~- 12'3 S.Ct. 2527, 2532 (2009) on 

M i i r c h  31, 2 0 1 0 ,  . see . . Cornrnonweal.th -__ v. L o a d h o l t ,  -- ... 456 

Mass. 411 . ,  4 3 4  ( 2 0 1 0 ) .  T h e  dofendant  f i l e d  a wriC of 

-_ . 

1 
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c e r t i o r a r i  t o  t h c  Supreme C o u r t  of t h e  U n i t e d  S t a t e s ,  

a p p e a l i n g  t .he ammunit ion c o n v i c t i o n s  (C.A./10-?2). 

T h e  Supreme Cour t  remanded t h e  case t.o t h i s  C o u r t  for 

f -ur t -her  c o n s i d e r a t i o n  i n  l i g h t  of McDonald v .  Chicago ,  

--- U.S.  --- , 130 S.Ct. 3020 (2010) (C.A./23). ~ See 

Imadholt  v .  M a s s a c h u s e t t s ,  131 S . C L .  459 (2010) . 

~ . . . - 

STATEMENT OF THE FACTS 

T h c  , Cc~nunonwealth' B Case :  

On o r  abn1.1t. Apr i .1 .  35 ,  71306, t r o o p e r s  L'roin t h e  

M;lssadi~i~cl^Ls SLaLe P o l i c e  and  officers from t h e  

Springfie1.d Folj ce Ilepartmenr. a p p r o a c h e d  Lhc apart.ment. 

buj.I.dj.ng at. 1 4 9  A l l e n  S t r e e t  i r i  S p r i n g f i e l d  

( T r . I / 1 3 2 , 2 0 4 )  .' T h e  off j ,cers  had  reason L o  b e l i e v e  

t .ha t  t h e  d c f e n d n n t ,  Jason L o a d h o l t ,  was a t  t h a t .  

address i n  Apar tment  A, and  were a t t e m p t i n g  t.o a r r c s l  

him (Tr.T/13?). T h e  bui . ldi .ng at. 144 A l l e n  S C r c e t  was 

a mult i . - fami l y  a p a r t m e n t  c o m p 1 . e ~  i n  a r e s i d e n t i a l  a r e a  

( T r . 1 / 1 3 3 ) .  

S e r g e a n t  S u l l i v a n ,  T r o o p e r s  0' Toole and D e v l i n ,  

and  O f f i c e r  Leonard e n t e r e d  t h e  b u i l d i . n q  i . n t o  II conunon 

T h e  c i . t a t i o n s  used i n  t . h i s  bri.ef a r e  a:: Lollows: 1 

t.he t . r i . a l  t r a n s c r i p t ,  which c o n s i s t s  o f  t . h ree  vnlurncs,  
d a t e d  F e b r u a r y  20,  2 1  arid 22,  2007, i s  c i t e d  a s  
(Tr. vol. /page) ; t h e  defcndanL's brici i s  c i t e d  as  
( D c f .  Br. / p a g e )  ; a n d  the Corimoriwcalth' s a p p e n d i x  i s  
ciLcd a s  ( C . A .  / payc i ) .  



h a l l w a y  ( T r . I / 1 3 4 ) .  The g roup  of o f f i c e r s  approached  

t h e  f r o n t  d o o r  o f  Apar tment  A, w h i l e  O f f i c e r s  CT;ot-eau 

and  Inqham approached  t h e  r ea r  d o o r  ( T r . I / 1 3 1 , 2 0 5 ) .  

A s  t h e y  approached t.he front d o o r ,  t h e  I I E ~  could  h e a r  

musi(:, and  more th ; in  one v o i c e  i n  c o n v c r s a L i o n  

('i 'r. 2 / 1 3 5 , 2 0 5 ) .  T roope r  0"l 'nnle knocked on t h e  f r o n t  

door o f  t h e  a p a r t m e n t  and  announced ,  " I 'o l ice  

Department"  ('L'r. I / 136 ,  %05) . He n o t e d  that, Ltfter hi.s  

knock,  t h e  mus ic  w a s  t u r n e d  down o r  off, and a female 

voi.ce a s k e d ,  "Who?" ( T I .  I/l3G, 205). Trooper  O'Tuolc 

r c p c a t c d  I h a t  it was t h e  poli .ce,  hilt no  one opened  t .he 

door ( 'l 'r .  [ / I  3 6 ,  2 0 6 )  . I n s t e a d ,  h e  hcard Lhe sounds  of  

r u n n i n y ,  s campor iny ,  o r  s c u L i l i n g  i n s i d e  t.he apar tmunt .  

(Tr.I/136,205). 

Upon h e a r i n g  what sounded l i k e  s e v e r a l  p e o p l e  

r u n n i  ng i n s i d e  t h e  a p a r t m e n t ,  T r o o p e r  0' Too le  r a d i o e d  

t o  the  o f l - i c e r s  aL  Lhc: b a c k  d o o r  t o  n o t i f y  t - h e m  of  h i s  

o b s e r v a t i o n s  ( T r . I / 1 3 7 , 1 3 8 ) .  One of t h e  o f f i c e r s  at 

t h e  hack  d o o r  r e s p o n d e d  t h a t .  h e  o b z e r v e d  a p a i r  o f  

men's s n e a k e r s  o u t s i d e  t.he h a c k  door (Tr. 1/138). 

T r o o p e r  0' Tuole c o n t i n u e d  t.o knock anti armounce t h e  

presence o f  t .he pol.ice, t o  no  a v a i l  ('rr.i/139), 

A f t e r  a p p r o x i m a t e l y  three t o  f o u r  r n i n u t e s ,  rduri .nq 



which t i m c  Trooper O'Toole knocked a n d  announced t h e  

p o l i c e  p r e s e n c e  c o n t i n u o u s l y ,  a fcmale f i n a l l y  opened  

t h e  f r o n t  door  o f  t h e  apar tment .  ('l'r. i/139,140,206). 

'I'lie woman was l a t e r  i d c n c i i i c d  a s  Lawanda H i l l  

('Tr.1/140). She d i d  n o t  a l l o w  t h e  p o l i c e  iri:;idc t h e  

apar tment . ,  loiit, s t o o d  i n  t.hc d o o r  and  a s k e d  what t h c y  

want-ed ( T r . I / 1 0 1 , 2 0 6 ) .  She was c a r r y i n q  ii young 

c h i l d ,  who was later i .dent , i . f ied as  her two-and-one- 

h a l f  y e a r  o1,d son, Zier re  ( T r . I / 1 4 0 , 2 0 6 ) .  

Trooper O ' T o o l e  to1.d MS. H i l l  t h a t  Che p o l i c e  

were a t  t h e  apart .ment t o  arresL J a s o n  L o a d h o l t  

( T r . l . / 1 4 0 , 2 0 6 ) .  M s .  H i l l  s t a t e d  tha t ,  s h e  was a l o n e  i n  

t h e  a p a r t m e n t  w i t . h  h e r  c h i l d  and  M r .  Loadholt .  was n o t  

present ( 'Tr . I / l ' IU).  She was e x t r e m e l y  n e r v o u s  d u r i n g  

t h i s  cxchanyc ,  a n d  Troope r  0"I'nole n o t e d  t h a t  s h e  was 

evasi-ve,  s h a k i n g ,  trembling, and p a c i n q ,  she  d i d  n o t  

make e y e  c o n k a c t ,  and  s h e  c o n t i n u o u s l y  looked back 

i n t . 0  the a p a r h e n t  ( T r . I / 1 4 1 , 2 0 7 ) .  She r e p e a t e d l y  

d e n i e d  Chat M r .  L o a d h o l t  was i n  t h e  a p a r t m e n t  

(Tr.1/141). T r o o p e r  0 'Tool .e  a s k e d  M s .  Hill i f  t h e  

off i .cers  c : o u l t i  enter Lhe a p a r t m e n t  and  look f o r  M r .  

L o a d h o l t  ( T r . I / 1 4 2 ) .  M s .  H i l . 1  c o n s e n t e d  tc Lhe e n t r y  

of t h e  o f f i c e r s ,  but a s k e d  if when t h e y  entered, she 
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cou1.d l e a v e  w i t h  h e r  c h i l d  ( T r .  T/1.42). T r o o p e r  

O ’ T o o l e  a s k e d  M s .  I i i l l  t o  remain  i n  t h e  a p a r t m e n t  

bet:ause he wanted t o  s p e a k  t o  tier ( T r .  1/143, 2 0 2 )  . 

Once i n s i d e  t h e  apartment, Trooper  O’Toolc 

e n t e r e d  the l i v i n g  rooin w h i l c  Scrgcanl: S u l l i v a n  and 

O i f i c e r  Leonard  e n t e r e d  what a p p e a r e d  t o  h e  a c h i l d ‘ s  

bedroom ( ‘ V r . 1 / 1 4 5 ) .  A f t e r  l o o k i n g  unde r  t h e  bed and 

a r o u n d  t h e  room, t h e  o f f i c e r s  approdchcd  t h e  cl.osed 

c l o s e t  door ( T r .  I/210) . Sergean t .  51.11.1 i v a n  opericd t h e  

c l o s e t  d o o r  and found  t h e  d e f e n d a n t  h i d i n g  i n s i d e  

(‘pr. 1/146,210-212). ScrgcsnL S u l l i v a n  ye1 l e d  f o r  ti112 

de fe r ldan t  t o  p u t  his hands  where t h e  o f - f i c e r s  c o u l d  

see Lhcm, and  t o  e x i t  t h e  c l o s e t  ( ‘ l , ’ r . T / 1 4 6 , 2 1 0 ) .  

O i i i c e r  Leonard  p h y s i c a l l y  p u l ~ l e d  t h e  d e f e n d a n t  out o f  

t h e  c l o s e t ,  and  h e  a n d  ‘l’rooper O’Tnole p l a c e d  t h e  

d e f e n d a n t  on h i s  s tomach on t h e  lloor ( T r . I / 1 4 8 , 2 2 1 ) .  

Fo r  the  s a f e t y  o f  thc o f f i c e r s ,  Trooper O’Toolc 

c o n d u c t e d  a p a t  f r i s k  o f  t h e  d e f e n d a n t ,  and  l o c a t e d  a 

l i v e  . 3 0 0  cali-ber: h o l l o w  p o i n t  b u l l e t  i n  h i s  l e f t  

f r o n t  p a n t s  p o c k e t  (Tr, 1 / 1 4 8 , 1 5 0 , 2 1 2 , 2 1 : 3 ) .  T r o o p e r  

0’ T o o l e  irrunetl iaLuly in fo rmed  t h e  o t h c r  o f f i c e r s  o f  t h e  

p r e s e n c e  o f  t h e  ammuni t ion ,  and ,  i n  o r d e r  t o  p r o t e c t  

the  s a f e t . y  of  b o t h  t h e  o f f i c e r s  and  of M s .  Hi l l .  and 
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h e r  c h i l d ,  Sergeant S u l l i v a n  asked  the  defcndant  where 

t h e  gun w a s  l o c a t e d  ( T r . I / 1 5 2 - 1 5 3 , 2 1 3 ) .  A s  T r o o p e r  

O ’ T o o l e  c o n t i n u e d  t.o p a t - f r i s k  hj .m t.o f i n d  t .he gun,  

t.he defendant .  r e sponded  t h a t  it w a s  n u t  011 his person, 

but.  was i n  the c l o s e t  of  t h e  o t h e r  bedroom 

( T r .  1 / 1 5 3 , 2 1 3 ) .  Sergeant S u l l i v a n  and  O f f i c e r  l e o n a r d  

a p p r o a c h e d  the second bedroom and ,  a f t e r  e n s u r i n g  that: 

no olrhcr i n d i v i d u a l . s  were p r e s e n t  i.n t h a t  rumtl, opened 

 he c l o s e t .  (‘i’r. r / 1 . 5 3 , 2 1 4 )  . Serycar i l  S u l l i v a n  1 o c a t e d  

a . 3 H O  c a i i b c r  s e m i - a u t o m a t i c  handgun on  the  s h e l f  i.n 

t h c  c l o s e t  (Tr. . I / l  .53,21.4-21-7) . A f u r t h e r  e x a m i n a t i o n  

o f  t h e  handqun r e v e a l e d  that iLs a t t a c h e d  magazine  

c o r ~ L a i n e d  th ree  l i v e  rniinrl..: of , 3 8 0  c a l i b e r  hollow- 

p o i n t  ammunit ion which w e r e  the same a s  t .he  round 

r e c o v e r e d  irom the d e f e n d a n t ’ s  pocke t  ( T r .  I / 2 1 9 ;  

T r . I L / 7 , 9 ) .  The qun was l a t e r  d e t e r m i n e d  t.o h e  

operab1.e  and  t o  m e e t  t h e  & F i n i t i o n  o f . a  f i r e a r m  

p u r s u a n t  t o  M a s s a c h u s e t t s  l aw  ( T r .  I/222) . 

While  SergcariC Sullivan and O f f i c e r  Leonard 

l o c a t e d  k h c  f i r e a r m ,  Trooper 0”l:ool.e r ema ined  w i t h  t h e  

d e f e n d a n t  ( T r .  i / l ! i 3 )  . T h e  deferiti;int; ::LaLcd t h a t  t h e  

g u n  was hi:; and  t h a t  he d i d  noC w a l l :  M s .  H i l l  t o  “ g e t  

i . n t o  t.rniilol e’’ (Tr. T/1 .54 -1 .55 )  . T r n n p e r  O’Toolo then 
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t o l d  t h e  d e f e n d a n t  t o  s t o p  t a l k i n g ,  a n d  a d v i s e d  h i r n  o f  

h i s  Mi.randa r i . g h t s  (Tr .T /155)  , T h e  d e f e n d a n t  agreed 

t o  speak t o  Trooper O"I:oole and repeat-ed t h a t .  thc  y u n  

was h i s ,  t h a t  he had hi.ddeii it i n  t h e  c l o s e t ,  and that 

Ms. H i . 1  I did n o t  know t h a t  it was in thc ;ipartlnent 

( ' l ' r . I / I !>6) .  T h e  deferidant was Chcn taken o u t  o f  t h e  

a p a r l m e n t  and  t:o a wa j t i . n l ]  p c i 1  j c e  cr1l.ise.r (TI. I/15G; 

' r r .  I I /4:3)  . 

After thc defendant was removed frr im t h e  

a p a r t m e n t ,  T roope r  0"l'ool.e s p o k e  t o  Ms. H i l l ,  t o l d  h e r  

t h a t  ,3 qun and  ammunit ion had bccn found, and 

r e q u e s t e d  h e r  consen t .  t o  s e a r c h  t h e  rest of Che 

a p a r t m e n t  f o r  h e r  s a f e t y ,  a s  wel.1 a s  t h a t  o f  h e r  son  

( T r . I / 1 5 7 ;  T r . 1 1 / 1 6 ) .  I n  t . he  p r e s e n c e  01 her mothe r ,  

MS. H i l l  s i q n e d  t .he consent .  t.o search  forrri ; j l lowinq 

t . h e  o f f i c e r s  t o  s e a r c h  Lhc rosl of .Lhe a p a r t m e n t  

(Tr.I/159; T 1 . 1 1 / 1 7 ) .  In a b u r e a u  i n  t h e  same bedroom 

where Lhe gun was r e c o v e r e d ,  o f f i - c e r s  found il box of  

l i v e  " 3 0 0  c a l . i h e r  ammiinit ion ( T r . I / l G O ;  T r . 1 1 / 1 7 ) .  

The D e f e n d a n t ' s  Case :  _ _  

The Coinmonwealth i s  n o t  d i s s a t i s f i e d  with t h o  

d e f e n d a n t ' s  s t a t emen t  o f  t h e  ev idence  t h a t  h e  

p r c s c n i c d  a t  t h c  t r i a l ,  1L)uL r e i t e r a t e s  that t h e  

7 
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d e f e n d a n t  a l o n e  t e s L i f i e d  t h a t  he  w a s  a n  o v e r n i g h t  

g u e s t  i n  t h e  apartment two or t h r e e  times a w e e k  for 

a p p r o x i m a t e l y  0 1 . 1 ~  month, and h e  d i d  n o t  t - e s t i f y  t h a t  

t h e  a p a r t m e n t  was h i s  homo ( D e f . B r . / S ) .  

ARGlJhENT 

I. G.L. c.269, §lO(h) (1) PROPERLY REQUIRES A LICENSE 
TO POSSESS AMMUNITION, AND DOES NOT VIOLATE THE 
SECOND AMENDMENT TO THE UNITED STATES 
CONSTITUTION, AND THE DEFENDANT CANNOT CHALLENGE 
HIS CONVICTION FOR ILLEGALLY POSSESSING 
AMMUNITION WHERE HE DID NOT ASSERT OR MAKE ANY 
SHOWING AT TRIAL THAT HE APPLIED FOR A LICENSE TO 
POSSESS SUCE AMMUNTION AND WhS DENIED. 

I n  h i s  c i i r rent  a p p e a l ,  t h e  de fendan t .  c h a l l e n q e s  

t. h e  con s t j. t 11 t. i o n  a 1. i. t y of  t h e  Ma s s a  c h u  set t. s f i r e a r m s  

s t a t u t e s ,  w h i c h  l e d  t u  h i s  c o n v i c t i o n  Lor p o s s e s s i o n  

oi anununition w i t h o u t  a n  FID c a r d  (Dcf.Br./5-21), ~ See 

G . L .  c . 2 6 9 ,  510 ( h )  ; G . L .  c . 1 4 0 ,  5131. The d e f e n d a n t  

asser ts  t h a t  t h e  Massachusetts f i r e a r m  s t a t u t e s  

unconst.i.t.iit.i.onal.?.y 1 i m i . t  t h e  abi.1.i.ty of a p e r s o n  t o  

possess ammunit ion by r e q u i r i n q  a iicerlse o r  p e r m i t  

(Dci.Br./5-21). The dcfcndant  bascs h i s  

c o n s t i t u t i o n a l  c l a i m  on two r ecen t  Supreme Court 

cases:  ..... D i s t r i c t  o f  Columbia v .  Ilclli?r, 128 S.Ct. 2 7 8 3  

( 2 0 0 8 )  ("Heller") , which r e c o g n i z e d  xi i n d i v i d u a l ' s  

r i g h t  t o  bcar  arms -- ;apart. from j n a mi 1.i t i a  -- 111 ' 

t.he home f o r  t h e  p u r p o s e  o f  s e l f - d e l e n s c  b a s e d  upon 
8 



t h e  Second Aniendment t o  t h c  U n i t e d  SkaLes 

C a n s t i t u L i o n ;  and McDonald v .  C i t y  . o f  Chicago ,  130  

S .Ct. 3020 (2010) ("McDonald"), .--.. .... - which i n c o r p o r a t e d  t h e  

ind iv i .dua1  ' 5  r igh t .  r e c o q n i z e d  i n  Hcller . t o  t h e  s t a t e s  

t h r o u q h  the Oue Process clause U T  I h e  F o u r t e e n t - h  

Amendnieril. The d e f e n d a n t  seeks t.o expand -. f le l lc r  and  

McDonald t-o c rea te  a n  u n f e t t e r c d  r i g l i t  t o  p o s s e s s  

ammunit.ion i n  uric's homc or i n  pub1i .c  w i  thor i t  any 

1.i.cen:;iny 1 i r r i iCat ions .  T h e  d e f e n d a n t '  :j c l a i m  must 

. . .  

. . . . . . .  

i a i l .  

As a n  i . n i t i a l  mat i rer ,  i r i  the d e f e n d a n t ' s  f i r s t  

appcsl t o  t h i s  Court., ha  c h a l l c n y c d  his c o n v i c t i o n  Lor  

p o s s e s s i o n  of a f i r e a r m ,  and ,  i n  l i g h t .  o f  Melendcz- .... 

Diaz ... v .  M a s s a c h u s e t t s ,  129 S.Ct. 2 5 2 7  ( 2 0 0 9 1 ,  and i t s  

p rogeny ,  see  - Commonwealth v .  Muniz, 456 Mass. 1.66 

(2010), Commonwealth v .  . - Vasqucz, . .  . 456 Mass. 350 (2010), 

h i s  c o n v i c t i o n  w a s  vacaLcd a n d  a new t - r i a l  was 

urdcred. Commonweal.th v .  L n a d h o l t ,  .. 456 Mass. 41.L 

( 2 0 1 . 0 ) .  T h e  def-endanL's i n s t a n t  appea l  i s  l imited t o  2 

~ ......... 

In t h e  d e f e n d a n t ' s  p e t i . t i o n  f o r  c e r t i o r a r i ,  h e  
makes reference t o  the f i r e a r m s  c h a r g e s ,  a s  w e l . l  a s  
t h e  a n m u n i t i n n  c h a r g e s ,  and ch i i l l enye t i  t h e  
~ o n s t . i t - . u t i o n ~ l i L y  of b o t h ,  d e s p i t e  t .he  f ac t .  t,h;iC Lhe 
d e f e n d  ant. s 11 c (;e :i s t 11 I 1 y c:h ii 1 1 c t i  yc d h i  s f i r  e arm 
c o n v i c t i o n  unde r  Me1.endez-Di a z  v .  M;I:s:;;i(:husctts, 12i3 
S . C L .  2527  (2009), and i t s  prc;yeny ( C . H . / 9 - % % ) .  Thc 

2 

. . . .  
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w h e t h e r  the McDonald _- case h a s  any impac t  on t h e  

d e f e n d a n t ' s  remainir iq  c o n v i c t i o n s  f o r  t h e  p o s s e s s i o n  

01 ;inununition w i t h o u l  an b ' i l )  c a r d ,  i n  v i o l a t i o n  of 

G.L. c . 2 6 9 ,  § I O ( h ) .  

T h e  dc fendan t . ' s  c l -a ims r e l y  on He1 le r  and  

McDonald, ~. . and t h e  i . n c o r p o r n t i o n  of  t h e  Second 

Amendment t h r o u y h  the b'oi.irteeiith Ilrncndrnent. i n  'o0t.h 

I le l ler  .. -. an~d McDonald, Lhe Supreme C o u r t  dccmcd 

s p e c i p i c ,  l o c a l  r e q u l a t i o n s  o r  o rd i -nances  

u n c o n s t i t u t i o n a l ,  siricc t h e i r  appl  i c a t i o n  creaked an 

a b s o l u l e  ban ,  wi t - h i n  ;i s p e c i f i c  qeographic a r e a ,  on 

t h e  l . eqa1  p o s s e s s i o n  of  f i r e a r m s  i n  otic's home f o r  t h e  

p u r p o s e  of s e l f - d e f e n s e .  'I'he c h a l l e n g e d  M a s s a c h u s e t t s  

s t a t - u t e s  d i f f e r  g r e a t l y  and a r e  n o t  u n c o n s t i t u t i o n a l .  

Sup'rcrnc Court's order vacalcd t.he judqment. o f  t h i s  
CourL, presumably a s  t o  irhc a f f i r m a t i o n  o f  t h e  
d e f e n d a n t ' s  remaini .ng c o n v i c t i o n s ,  and  o r d e r e d  f u r t h e r  
c o n s i d e r a t i o n  i r i  l i q h t  of McDondld . . . . . . . . v .  C i t y  o f  Chi.cago, 
--- 11,s. ---, 130 S.[:t. 3020 (2010) ( C . A . / 2 3 ) .  If t h e  
Supreme C o u r L  i n t e n d e d  t.o remand t h o  firearms c h a r g e  
a s  well a s  t .he  ammuni t ion  c h a r g e  for r e c o n s i d e r a t i o n ,  
L k c  f i r e a r m s  c h a r g e  d i d  n o t  v i o l a t e  the dcferid;iriC's 
Second Amendment r i g h L s ,  a s  set f o r t h  i n  Corrunonwcalth 
V .  Powell., 459 Mass. 5 .72 ,  504-590 ( 2 0 1 1 ) .  

-. . - 

I n  District. of: Columbia v .  I i e l l e r ,  1 2 8  S . C t .  2783 3 
. .. - .- 

(2008), t h e  Supreme Court addressed a D i s t r i - c t  of 
C o  1iirnbi.a r e g u l a t o r y  scheme t h a t  r ey r i l . a t ed  t h e  
c a r r y i - n g ,  l i ccr i : j ing ,  and  s t o r a q e  o f  firearms w i t h i n  
t h e  D i s t r i c h .  See D . C .  Code 557-2501.01(12), ' I -  

10 
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A.Because the defendant did not challenge the 
constitutionality of the statutes in tha lower 
court, he fails to present an adequate record for 
this Court's review; this Couxt should decline to 
address the issue. 

Recaiise t h e  def-endant d i d  n o t  ra ise  any  

c o n s t i . t u t i  onal. c h a l l e r i y e  i n  t.ho Lr ia l  c o u r t ,  and  

r a i s e d  the i suui :  ior Lhe i i r s t  t j . m e  i n  h i s  appellake 

b r i e f  i n  his f i r s t  d i r e c t .  a p p e a l ,  t h i s  Court s11oul.d 

n o t  a d d r e s s  the d e f e n d a n t '  :; c l a i m .  Sc:; Commonwealth -. . .. v .  . . 

Dockham, . . 405 Mass .  618, 632 ( 1 9 8 9 )  (where  d e f e n d a n t  

fai . l .ed t o  

e i t he r  pr  

a d d r e s s  h 

cha l lc r ' igc  Che c o n s t i t l . l t i  o n a l i t y  of a 5t.at.1.1t.e 

o r  t o  o r  d u r i n g  t l - i - a l ,  t h i s  Court refused t o  

s c l a i m )  . P u r s u a n t  t o  (.;.I,. c . 2 . i ' / ,  S 4 7 A  a n d  

Mass. R .  C r i m .  P .  13(c), a n y  c h a l l e n y c  t o  t h e  v a l . i . d i t y  

01 d st.atl1t.e s h c ~ u l d  be r a i s e d  p r c L r i a l  i n  order t o  bc 

a d e q u a t e l y  a d d r e s s e d  by t h e  t - r ia l  j u d g e  a n d  t o  Great-e  

a p r o p e r  appe1.l.ate r e c o r d .  I n  f a c t ,  a t  hi.s t . r i a l ,  Che 

d e f e n d a n t ' s  t h e o r y  of t h e  case was t h a t  he d i d  n o t  

need any 1 i c . c n s e  o r  FID c a r d  s i n c e  t h e  imrnuni t ion di.d 

n o t  belong t .o hjrn and  h e  d i d  n o t  l i v e  i n  Lhe a p a r t m e n t  

2502.01(a), 7 - 2 5 0 2 . 0 2 ( a )  (4), 22-4504(a), 22-4506, and 
., .- . - 

7-2507.02 .  ln McDonald . . .. . .. . . . v .  . . . C i t y  of  (:hic:iiyo, 1 3 0  S . C t .  
:3020 (2010) , Chc Supreme C o u r t  a d d r e s s e d  t.wo m u n i c i p a l  
codes t.h;it. p r e c l u d e d  Lhe p o v s c s s i o n  of f i r e a r m s  wi.l:hin 

M u n i c i p a l  Code 58-20-040 ( a )  ( 2 0 0 9 )  a n d  O a k  P t i r k ,  111. 
Muni.(:ipal Codc: SS27-2-1 ( 2 0 0 7 )  and 27-1-1 ( 2 0 0 9 )  

Ch icago  and  Oak I'ark, 1.1.1.i.nois. .zee c Chi.(:;igo, I 1. 
~ 
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where i t  was found (Tr.I1/50,57, 6 7 - 7 6 ) .  ~ See -..-".-I- L o a d h o l t ,  

4 5 6  Mass .  a t  433. A t  no poinL did the d e f e n d a n t  c1ai.m 

thaC ho  had t h e  c o n s t i t u t i o n a l  r i g h t  t o  p o s s e s s  

a i ru r iu r i i t kon  i n  t h e  apartment or  t h a t  he was d c n i c d  a 

lawL'u l  l iccrisc.  "From an e a r l y  d a y  it h a s  bccn C A I ~  

e s t a b l i s h e d  p r i n c i p l e  i n  t h i s  Commonwealth that only 

persons who have  t h e m s e l v e s  s u f f e r e d ,  or w h o  a r e  i . n  

d a n q e r  o f  s u f f e r i n q ,  l eqa l .  h a r m  c a n  compel the c o u r l ;  

t o  assuumi. t h e  d i f r i c u l k  a n d  d e l i c a t e  duLy o f  p a s s i n g  

u p o n  t h e  v a l i d i t y  of t.he 3ct.s of a coordinate b r a n c h  

of government . "  Kapl.an v. H o w k e r ,  333 Mass.  455, 459 

(1955). "Only one whose r ight : :  a re  i m p a i r e d  b y  a 

s t a t u C c  can r a i s e  Chc yucsL ion  of i t s  

c o n s t i t u t i o n a l i t y ,  and  h c  can o b j e c t  t o  t . h e  s t a t u t e  

o n l y  a s  a p p l j e d  t o . h i m . "  Cornmnnwea1t.h v .  Gordon, 354 

M ; i : j s .  '/22, i 2 5  ( 1 9 6 8 )  . The Massachusc tLs  l i c e n s i n g  

scticrric, u n l e s s  v o i d  on i t s  fact - -  wtiich t h e  d e f e n d a n t  

docs not  c la im imposes  a l c g a l  harm o n l y  upon one 

who a p p l i e s  f o r  a l a w f u l  l i .cense and i s  d e n i e d .  

Gordon, 354 Mass at '725.  " I n s t e a d  r i f  a p p l y i n g  for an 

F i t 3  c a r d ,  t .he de fendan t .  chose t o  v io1a t . e  t h e  l aw.  In 

the:;e circurn:;t;mce:;, . . . h a  may not. chdler iqe  h i s  

c o n v i c t i o n  unde r  G.L. c.269 510(h) (1) . "  Commonwealth . .  ....., . . --- 
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V .  I ’ O W e 1 1 ,  4.59 Mass. 5 7 2 ,  589-590 ( 2 0 1 1 ) .  S e e  

Commonwealth ~ v .  WaI.l.ace, 4 6 0  Mass. 118 ,  122--123 

( 2 0 1 1 )  ( d e f e n d a n t  c a n n o t  chai.i.enge t h e  

cuns t i tu t ior1 ; l l . i . t .y  o f  h i , s  conv ic t j . on  f o r  u n l a w f u l l y  

c a r r y i n g  a f i r e a r m  i n  v i o l a t i o n  o f  G . L .  c . 2 6 9 ,  S10(a) 

where t h e  d e f e n d a n t  f a i l e d  t o  make  a showing t h a t .  h e  

.3ppli.ed f o r  (3 l icensi .  and  was di.iiicd) . 

F’urther-more, t h e  d e f e n d a n t  d i d  n o t  c i .a jm a t  a n y  

po jn t .  p r i o r  t.o h i s  c u r r e n t  a p p e a l  t h a t  t .he  Second 

flmeridrriaril a p p l i e d  e q u a l l y  t o  ammunition and  tu 

f i r e a r m s ,  o r  t h a t  t h e  s l a t u l . ~  r e q u i r i n g  l i c e n s e s  was 

u n [ : o n : ; t i t u t i o n ~ l .  T h e  rlefenclant d i d  n o t  r a i se  h i s  

ncw-four.id c o n s t i t u t i o n a l  c l a i m  i n  h i s  mo t ion  f o r  a 

r e q u i r e d  f i n d i n g  of noC g u i l t y  p u r s u a n t  Lo Mass. R. 

(1ri.m. I:. 3 5 .  See Commonwealth ~ v .  O a k e s ,  4 0 7  Mass. 92, 

94-95  ( 1 Y 9 0 )  ( f a :  i.ut-e t o  r a i s e  “ a s  a p p l i e d ”  c h a i  l e n g e  

t.0 : j t a t u t . e ‘ s  c o n s t i . t . u t i o n a l i t y  .ShoLlld he done i n  a 

mot ion  for required f i n d j n g )  . l ’he  defendant .  also 

chose not. t o  pi.irsi.ie r3 moI ion  Tor a n c ‘ w  t r i a l  p u r s u a n t  

to Mass. R .  C r i m .  I > .  30 (b), where i i i  hot.h t h e  d e f e n d a n t  

a n d  k h e  Commonwea1.th would have  been a f f o r d e d  t h e  

o p p o r t u n i t y  t o  Liririy f o r t h  e v i d e n c e  a s  t.o t h e  

p r o p r i e L y  o f  t h e  f irearms s ta tu’ tes  rcyarding licenses 

13 
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t o  p o s s e s s  armnunition, t h e  m a s o n i n g  and  g o a l s  o f  t h e  

l e g i s l a t o r s  i n  d r a f t i n y  t h e  s t a t u t e s ,  e x p e r t  t e s t i m o n y  

rel.at.i .ve t.o t h e  s t a t i s t - l c a l  involvement  of i n d i v i d u a l s  

i n  violent, f i r e a r m s - r e l a t e d  i n c i d c n k s ,  and whe the r  

Lh i s  p a r t i c u l a r  dcfcndanL was q u a l i f i e d  t o  o b t a i n  a 

li.cen..;e o r  FTD c a r d  t u  c a r r y  o r  POSSESS ammuni t ion .  

Al t .hough this C o u r t  may choose  t.o ( cons ide r  

consti tut.i.ona1. c h a l l e n g e s  n o t  r a i s e d  i n  Lhe t r i a l  

court, i L  dues  s o  o n l y  r a r e l y  any  o n l y  j.n " r e s p o n s e  Lo 

a s c r i o u s  and o b v i o u s  e r r o r  c r e a t i n g  a s u b s t a n t i a l  

r i s k  of  a miscarrjage CJf ji.ist.i.ce.'' Oakcs, -. . 4 0 7  Mass. 

a t  9 4 - 9 5 .  Such i s  n o t  the  case h e r e ,  w h e r e  t-he 

defendariC has n o t  d e m o n s t r a t e d  an o b v i o u s  

c o r i s L i t u t i o n a 1  v i o l a t i o n .  The bu rden  t o  ra i se  th i .  

cha l l . enqe  to t h e  v a l i d i . t y  of t h e  s t a t u t e  res t s  w i t h  

the dcl 'endanl.  There  i s  no e v i d e n c e  i n  t h e  r e c o r d  

before  Lhis C o u r t  that I h c  d c i c n d a n t  a t t e m p t e d  t o  

o h t a i n  a n  FID card a n d  w a s  d e n i e d ,  o r  t h a t  h e  was 

qualified t o  a p p l y  f o r  a n  F I D  c a r d ,  o r  t h a t  he 

chal.l.enqed t h e  c o n s t i t u t i ~ o n a l  i t .y  of t h e  f'irearnis 

s ta t i . i t . es '  1.i.c.ensing p r o v i s i o n s  a s  a p p l . i e d  t o  the 

p o s s e s s i o n  of a i m u n i t i o n .  Scc Powcll, 4 5 9  Mass. a t  

5 8 % .  
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S u c c e s s f u l  constitutional c h a l l e n g e s  a r e  

d i f f i c u l t  t o  mount b e c a u s e  '' [ e ]  v e r y  r a t i o n a l  

p r e s u m p t i o n  i s  i n d u l g e d  i n  f a v o r  of  the v a l - i d i t y  of an 

a c t .  o f  t .he  G e n e r a l  C o u r l . "  =,ell v .  Bos ton ,  290 

Mass. 427, 429 (1935). " [ T h e  p a r t i e s  c h a . l l e n y i n y  t h e  

stiitiit-e] c a r r y  a heavy bu rden  i n  s c c k i n g  Lo overcoiiitl' 

Lhc s t a l u L c '  5 presumpt ion  o f  c o n s t i t u t i o n a l i t y .  " 

American ~ Mfrs .  .. M u t .  Ins. . C o .  v .  Contn~iss ioneg . .. of  . I n s . ,  .. 

374 Mass. 181, 190 (1978). . SCC, . c.y., S L .  Germaine . . . . .. v .  - 

-__ P e n d e r g a s t ,  416 Mass. 698, 703 (1993) ("A s t a t u t e  i s  

presumed t o  be c o n s t i t u t . i o n a 1 ,  and t h e  c h a l l e n g i n g  

party must  d e m o n s t r a t e  beyond a r e a s o n a b l e  doubt  t h a t  

t h e r e  a re  no c o n c e i v a b l e  y r o u n d s  s u p p o r t i n y  its 

v a l . i d i t . y [ , ]  . . . . a heavy b u r d e n  . . . [ i n  thc c o n t e x t  o f  

w h i c h ]  e v e r y  rat i .ona1.  presumpt . ion  i n  f avor  of t h e  

s t a t u t e ' s  v a l i d i t y  i s  made." ( < . n t e r i n a l  c j t a t i o n  

o m i t t e d ) ) ;  DuponC . v .  Chie f  o f  P o l i c e  o f  P e p p e r e l l ,  5'1 

Mass.  App. C L .  6 9 0 ,  6 9 3  (2003). The d e f e n d a n t  c h u s e  

t o  f o r e c l o s e  the Commonwealt.h' s abi1. i t .y  t o  p r e s e n t  

cv ider ice  i n  s u p p o r t  o f  t h e  va I i . d i . t y  o f  t h e  ammunit ion 

:jt;Atute.y and  p u r s u e d  hi.s c o n s t i t u t i o n a l  claim based on 

t .he l i m i t e d  record d e v e l o p e d  Ine1.0~. Recause t . he  

deicnchnL L a i i  ed t.o d e v e l o p  an  a d e q u a t e  rccord for- 
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a p p e l . l a t e  r ev iew,  t h i s  C o u r t  s h o u l d  n o t  address his 

c 1 a i . m  that h e  was u n c o n s t i t u t i o n a l l y  d e n i e d  t h e  

o p p o r t u n i t y  t o  e x e r c i s e  a fundamen ta l  r i g h t .  

While i C  i s  t r u e  t h a t ,  " i n  a p r o s e c u t i o n  f o r  

v i o l a t i o n  of a l i c e n s i n q  s t a t u t e  w h i c h  i s  

u n c o n s t i t u t i o n a l  on i t s  f a c e ,  t h e  i s s u e  of i t s  

va1. i .di ty  i.s p r e s e n t e d  even  i n  t h e  absericc of  an 

a p p l i . c a t i o n  f o r  a 1.i cense [ ,  ] " t h e  M a s s a c h u s e t t s  

l i c e r i s i n g  s t a t u t e  i s  n o t  u r i c o n s t i t u t i . o n a 1  on i C s  face. 

Gordon, 3.54 Mass. a t  725.  . C o n t r a s t  . . .. .. .. . Conunonwealth . . . . . , . ... ... v .  

Carpenter ,  37.5 Mass. 5'1.9, 521  (1950)  ( s t a t u t e  

i i n c o n s t i t u t i o n a 1 l . y  v o i d  on i t.s f a c e  for v a g u e n e s s ) ,  

and Alegata v .  Commonwealth, 353 Mass. 2 8 7  ( 1 9 6 ' 7 )  

( s a m e ) .  The  d e f e n d a n t  d o e s  n o t  r a i se  any  c l a i m  t h a t  

t.he s t a t u t e s  h e  chal-1enges were vague  or o v e r b r o a d  

(Dcf.Br./5-21). T h u s ,  t h e  d e f e n d a n t ' s  f a i l u r e  t o  

c h a l  enyc  t h e  c o n s t i t - u t i o n a l i t y  of t h e  s t a t u t e  p r i o r  

t o  h s t r i a l ,  o r  t h r o u g h  ii mot.i.on f o r  a n e w  t r i a l ,  

deni .ed t h i s  Cour t  a n  a d e q u a t e  r e c o r d  t o  r e v i e w  t h S . s  

crisc. Based on the  p a u c i t y  of t.he record h e f o r e  i t ,  

t h i s  C o u r t  s h o u l d  n o t  consi-der t h e  d e f e n d a n t ' s  

c o n s t i t - u t i o n a l  c h a l l e n g e .  

B. If the Court chooses to address the 
constitutionality of the Maasachusetts f i rearms 
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s ta tutes  as they apply to  ammunition after E e L L e r  
and McDonald, the s t a t u t e s  should be upheld. 

T o  the ext-ent. t h a t  t h i s  C o u r t  c h o o s e s  t o  a d d r c s s  

Che d e f e n d a n t ' s  c l a i m ,  .-_ Heller ..... .,. . arid McDonald ~ cio not. cal.1. 

t h e  c o n s t i t u t i o n a l i t y  of t h e  M a s s a c h u s e t t s  f i r e a r m s  

stati.it.es, a s  appl. i e d  t o  ammunit.ion, i n t o  qiie.st.i.on. In 

He l l e r ,  t.he Supreme Court. h e l d  t h a t  t h e  Second 

Anwnciment c r e a t e d  an i n d i v i d u a l  r i g h t  a l lowi.ng a 

l . j c e n s e d  qun owner t o  h e a r  arms in h i s  home f o r  t h e  

purpose o f  se1.f-defense.  He'ller, 1 2 8  S . C t .  aC 2 7 9 9 ,  

% R 2 1 - 2 8 2 2 .  Iieller l e f t  open t h e  i s s u e  U T  wIic.Lher t h a t  

i n d i v i d u a l  r i g h t  was l i r n i t c d  t o  the fcderal 

-~ 

government, o r  w h e t h e r  i t  a p p l i e d  t o  t h e  s t a b e s .  

I l e l l o r ,  .. 1 2 8  S . C t .  a t  2 8 1 3  n . 2 3 .  McDuriald ....... answered  

t h d t  y u c s t i o n  i n  t h e  a f f i r m a t i v e  and  h e l d  kha t  t h e  

i n d i v i d u a l  r i y h k  L o  possess f i r e a r m s  s e l  o u t  i n  Hel.ler 4 

I n  McDonald, t h e  Supreme Co1.irt clearly s t a t e d  i t s  0 

u n d e r s t a n d i n g  of t h e  exact n a t u r e  of t h e  i n d i v i d u a l  
r i g h t  i t  r ecogn i , zed  when it s t a t e d ,  " i .n  Heller, we 
held t h a t  t h e  Second Amendment p r o t e c t s  t h e  r i y h t  t o  
possess a handgun i n  t h e  home f o r  t h e  purpose of self- 
d c f c n s c . "  . McDonald, -- ... . .  , ..... 1 3 0  S . C t .  a t  3050. Any attempt 
b y  the ciefendaril t o  c x t c n d  Chc Secor.id Amendment r i q h t  
L h a L  t h e  Suprcme C o u r t  a d d r e s s e d  t o  ot:her purpose:; and 
o u t s i d e  t h e  home are  w i t h o u t  f o u n d a t i o n  i.n t h e  Suprcme 
C o u r t  cases .  A revi.ew of t h e  (:amyes d e c i d e d  a f t . e r  
Heller and McDonald d e m o n s t r a t e s  L . h a L  Lhc r i g h t  
r e c o g n i z e d  by Chc Supreme Coiirt ~ , a s  I i m i  t.ed t o  [:he 
r i g h k  t o  po:;::e:;s a f i r e a r m  j -ns ide  o n e ' s  home for s e t f -  
defense. See e . y . ,  . . . . .  U n i t e d  St:;iLc:; v .  Che:;ter,  628  F .3d  

1 ' I  
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was i n c o r p o r a t e d  i n t n  t h e  due  p r o c e s s  c l a u s e  of t h e  

F o u r t e e n t h  Amendment and a p p l i e d  to t h e  s t a t e s .  

McDonald, 130 S . C t .  a t  3050. N e i t h e r  case,  however ,  

abso lu t e1 .y  p r e c l u d e d  t h e  states f rom r c y u l a t i n g  t h e  

1.j tensing or possess ion  of i i rcarms,  and  neither 

addressed t h e  issue of w h e t h c r  I h e  p r o t e c t i . n n s  

a f f o r d e d  i n  the Second Amendment extend t o  ~ n m u n i t . i  rJn.  

W h i l e  Massachusetts s t a t u t e s  do not. allow a 

person Lo c a r r y  a f i r e a r m  o r  ammunition oulside h < . s  or 

her home o r  b u s i n e s s  wj thout .  a l icense,  $%, e.g., 

c. 269, 510 ( a ) ,  the Supreme C h u r t  has not recogni .zed 

t h e  right. t o  c a r r y  a f i r e a r m  i n  public as a "core 

ri .qht." g u a r a n t e e d  by lrhe C o n s t i t u t i o n .  in f a c t ,  t h e  

CourL d i f f e r e n t i a t e d  be tween t .he fundaIncnLa1 r i g h t  t-o 

6'73, 676 ( 4 L t '  C j r . .  7 0 ' 1 0 ) ;  lJnj . ted S t a t e s  _. . . v .  S k o i e n ,  614 
~ . 3 d  6 3 0 ,  63+( i40  (-/ 'h C i r m  U n i t e d  States v .  
M a r z z a r e l l a ,  614 F . 3 d  85, 92 (3'" Cir=n?ted 
Stat-er; v .  Rene E., 583 F.3d 8, 12-13 (1" C r .  2009); 
G e o r q i a C a r r y . u r y ,  . I n c .  . .. . .. . . . .. . v .  . . . Gcoryla,  2011 WI, 240108 + G  
(M.D. Ga. January 24, 2 0 1 1 ) ;  ' U n i t e d  . . . S t a t e s  v .  I iuct ,  
2010 WL 4 8 5 3 8 4 7  "9-11 (W.D. P a .  November 2 2 , 7 0 1 0 ) ;  
Yohe v. Marshall, - 2010 WL 4027797 *2-3 (U. Mass. 
OcLober 1 4 ,  2010); E z e l l  v .  C i t y  nf Chicago ,  .. . 2010 W T ,  
39983.04 ' 8  ( N . 1 3 .  ill. O c t o b e r  1 2 ,  2 0 1 0 ) ;  Wilson v. 
Cook County, 2011 WL 488 .153  *l (Ill. A p p .  1 1 I i . s t .  
F e b r u a r y  9 ,  21111.); Peop1.e v .  Dawson, 4 0 3  Ill. App. 3d 
499,  505 (111. ~ p p .  1 Uis t .  2 0 1 0 ) .  A t  l ea s t  one  case 
s p e c i f i c a l l y  d e c l i n e d  t o  e x t e n d  t h e  Second Amendment 
t.o 1:hc r i g h L  Co possess fircarms i n  p u b l i c .  ~ See 
Peruta  v .  C:it.y o f  San Diego, 7010 WT, 5137137 *1 ( S . U .  
C a l .  2 0 1 . 0 ) .  
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possess a f i r e a r m  i n s i d e  one's home f o r  selL-defense 

and t h e  n e e d  t o  regu1.at.e t h e  po:;r:ession and  c a r r y i n g  

o f  a f i r e a r m  on a public street, nr i n  p u b l i c  a r e a s .  

Hel ler ,  .. . -. -. . 1 2 8  S.Ct. a t  2 8 3 . 6 .  T h e  Court i m p l i c i t l y  

approved  t h e  r e q u l a t i o n  of the  c a r r y i n g  o f  a f i  rearm 

o u t s i d e  t h e  home, duc  Iro the p a r t i c u l a r  dangers  posed  

Lo the p u b l i c .  Heller, 1.?n S . C t .  at 2816. The Hel l .e r  

a n d  Mci1onal.d cases  do n o L  sucjycsL any  r:onsti t i i t . iuridl  

f i  aw i.n l i ( : e n s i n y  and r e g i s t r a t i o n  requi . remeri ts ;  i n  

fact, I hc  rclicf o r d e r e d  j.11 Heller d i r e c t e d  t h a t  he he 

permitted t o  regist .er  h i . s  handqiin and  LhaL the  

n i i t r i . c t  issue J. liccrisc t o  c a r r y  t h e  handqiin i n  h i s  

homc. Heller,  3.28 S.Ct. a t  2822. 

'The d e f e n d a n t ' s  claim:; t:hat: a l l  M a s s a c h u s e t t s  

s t a t u  t e s t h a t  re  qu i re i iidi  vi. du a 1. s to ob t. i i  i r i  1 ice n s e s 

or a n d  FID c a r d  i.n order t o  l a w f u l l y  po-- U d C B S  

ammunit-ion a re  u n c o n s t i L u L i o n a 1  i n  l i g h t  of H e l l c r  and 

McDonald ... .--. must a l s o  f a i l .  'The :;upreme C o u r t  r e c o g n i z e d  

t h a t .  some regulation o f  firearms was lawful u n d e r  t . he  

Second A m e n r i m e n t  -- hiit. precluded any  a b s o l u t e  b a n  o n  

one's p o s s e s s i o n  o f  a f i r e a r m  i n  one's own homc f o r  

1. 9 
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t h e  purpose o f  s e l f - d e f e n s e . s  I n  MclJonald, t.he Supreme 

Court s t a t e d  t h a t :  

It. i s  j .mpor tan t  t o  kccp i r . 1  mind Lhat ~- Hel le r ,  
w h i l e  s t . r i k i n g  down .' . law . . .._. t h a t  L r o h i b i t e d  . t h e  
m s s e s s i o i i  o f  handguns . .. . . ., . i n  . t h e  .. . . . . home, r e c o g n i z e d  
:hat. t h e  r i g h t  t u  keep and  b e a r  arms i s  n o t  "a  
r - iqh t  to keep a n d  c a r r y  any  weapon wha t soeve r  i n  
a n y  manner w h a t s o e v e r  and  f o r  wha teve r  
p u r p o s e  ...." W e  made it c l e a r  j.n Heller t h a t .  o u r  
h o l d i n g  d i d  n o t  c a s t  d o u h t  on s u c h  l o n g s t a n d i n g  
r c y u l s t o r y  InOasures  as  " p r o h i b i t i o n s  or1 I h e  
p o s s e s s i o n  o f  f i r e a r m s  by f e l o n s  and  t h e  menta1.l.y 
i 1.1 ," " l aws  f o r b i d d j n g  t h e  c a r r y i n g  of f i r e a r m s  
i n  sens i . t i . ve  p l a c e s  s u c h  as schools and 
government. h u i l d i n q s ,  o r  l . a w s  imposii iq cr;ridit ions 

i i r c a r n i s .  " . . . We ropeat those a s s u r a n c e s  h e r e  I 
and  q u a l i f i c a t i o n s  on t h e  commerc ia l  sale 0 f 

The defcr.idanL c l a i m s  LhaL h i s  Lest imony t h a t .  he  5 

o c c a s i o n a l l y  s t a y e d  o v e r n i g h t  i n  Miss H i l l . '  s apar t -ment  
i n  c o n n e c t i o n  w i t h  t h e i r  r o m a n t i c  r e l a t i - o n s h i p  made 
the a p a r t m e n t  h i s  "home" f o r  t h e  p u r p o s e s  of t h e  
Second Amendment, and a f f o r d e d  h i m  the right Lo 
possess a m u n i L i o n  t h e r e  Lor Che purpose of  s e I f -  
defense (Def .  Br. / 8 - 9 )  . T h i s  c la im,  however ,  must 
f a i l ,  s i n c e  n e i t h e r  Hellcr 1101 McDonald . , . . . . , c r e a t . e d  a 
r i g h t  t o  possess a f i rear in  i n  a l o c a t i o n  a p a r t  from 
o n e ' s  own home and  i n  a l o c a t i o n  where one .is a guest.. 
'The ev i -dence  a t  t r i a l  d i d  n o t  s u p p o r t  t h e  c1.ai .m t h a t  
t . h e  d e f e n d a n t  1.i.ved i.n %he  a p a r t m e n t  where he  was 
f o u n d ,  and ,  i n  f a c t ,  i n  order t o  undermine  the  
Commonwealth's c o n s t r u c t i v e  possession t h e o r y ,  t h c  
d e f e n d a n t  d e n i e d  t h a t  h e  l i v e d  there  (Tr. II/50,57,67- 
' 7 6 ) .  Instead, h e  claimed t h a t  t h e  ammunit ion a t  issue 
b e l o n g e d  t o  t h e  a p a r t m e n t ' s  rcsidcnLs and n o t  t.o hj.m 
( T r . ~ . l . / 5 0 , 5 7 , 6 7 - 7 6 ) .  The d e f e n d a n t ' s  a t tempt .  to have  
j.t. 1 m t . h  ways -- t o  a s s e r t  t h a t  he r e s i d e d  a t  t h e  
a p a r t m e n t  to s u p p o r t  h i s  Second Funcndment a rgument  
under Hcller a n d  McDonai.d, a f t e r  express1 .y  tli:;avowing 
t h a t .  h e  'Ilived t h e r e  t o  s u p p o r t  t h e  d e f e n s e  t h e o r y  tha t .  
h e  d i d  n o t  c o n s t r u c t i v e l y  posscss t h e  ammunit ion -- 
must be r e j e c L e d .  T h e  d e f e n d a n t  c a n n o t  chanqe  t .ac:t ics 
or1 a p p e a l .  !<ee Commonwealth v .  Merola ,  4 0 5  Mass. 529, 
.539 1 1 . 9 8 9 ) .  

. . . . .  . 
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. . .  [Ilncorporation does not imperil e v e r y  law 
requlating firearms. 

McDonald, 1 3 0  S.Ct. at. 3047, quoting Heller, 1 2 8  S.Ct. 

at  2816-281.7 (emphasis added). 'I'he r e g u l a t i o n s  

eniimerat.ed j . n  Heller and adopted in McDonald are 

presumed to he l . a w f u 1 ,  and were i,iit;lii<ded as examples. 

Heller, 128 S.Ct. at 2817 11.26. The Supreme Coi.irt. 

went. on t.o s a y  t h a t  " [ n ] i i ~  1 ist [ o f  p r e s u m p t i v e l y  

lawful reyulationn on t.he p o s s e s n i o n  oi fire;irrns] docs 

rioL purporL to be oxhaustiva." I lc l lor ,  . .. . . . . 128 S.Ct. at 

? n 1 7  n.26;. 

The d e f e n d a n t  seeks t o  expand Hel l e r  and McDonald . . .. ... 

- -  which explicitly limiLcd their rulings to the right 

to bear arms in o n e ' s  hornc a d  Tor thc purpose o f  

self-defense -- to allow all individuals to carry 

f i r e a r m s  and ammi.ini ti.on anywhere, w i  t .hn i i t  a n y  

limitaLion of any kind ( D e f  . U r .  /9-11). The 

defendant's argument implies that, in order to defend 

o n e s e l f ,  a p e r s o n  h a s  t h e  abso1.ute r i q h t  t o  c a r r y  a 

firearm and ~~rrunur~ition "anywhere a p e r s o n  happens t o  

bc" (Dcf.Br./ll) . 1iel:ler and  Mcnona1.d e x p l j . c i . t l y  

rejected this argument and have  acknow.Ledyed t h a L  Lhc 

riqht: (:oriferred under the Second Amendment is not 

absolute, arid o n l y  a t.nt,al. ban on the possession of 
21 
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f i r e a r m s  was deemed u n c o n s k i t u k i o n a l .  McDonald, . 130  

S . C t .  a t  3047; lll.- Heller,  - .  1 2 8  S . C t .  a t  2817 & n . 2 6 .  

The M a s s a c h u s e t t s  f irearm:; s t a t u t e s  do n o t  c r e a t e  

a c o m p l e t e  p r o h i b i t i o n  on t h e  p o s s e s s i o n  o f  a 1.awful  

f i r e a r m  o r  ammunit . i .nn i n  the home,  a s  d i d  t.he 

r egu la t . j . ons  t . h a t  the C o u r t  s t r u c k  down i n  ~- I ie l lc r  .. - arid 

McDonLtld. N o t h i r i y  i n  the M a s s d c h u s c t t s  s t a t u t e s  

c x p r c s s l y  o r  i i i i p l i c i t . l y  h a n s  t h e  possession o f  

fi.rearrns o r  ammuni.ti.on f o r  a l l .  people .  Under G.r,+ c .  

140, S129B, q u a l i f i e d  p e r s o n s  o v e r  t . he  a q e  of 

e i g h t . e e n ,  o r  a n y  q u a l , i f i e d  person  over the aye o f  

f i  f t ,een who has h i s   parent.'^ p e r m i s s i o n ,  may app3.y t-o 

oh t -a in  a n  FID. Because an FID card a l l o w s  t h e  holder 

to l e g a l l y  p o s s e s s  a f i r e a r m  and ammunitj.on i n s i d e  h i s  

own home o r  p l a c e  o f  b u s i . n e s s ,  see G . L .  c .  140,  S129C,  

c a r r y i . n g  a f i r e a r m  or ammiini,tion i n s i d e  oric 's  home o r  

r e s i d e n c e  i s  not a c r i m i . n a l  o f f e n s e  j . f t.he i n d i v i d u a l  

h a s  a va1i.d F 'TV c a r d .  Commonwea1.t.h v .  Seay,  376 Mass. 

' 135 ,  ' 142  (19'/8). Thus,  any q u a l i . f i e d  p e r s o n  over t h e  

a y e  of  f i f t e e n  h a s  t h e  o p p o r t u n i t y  t.0 leqally possess 

a f i r e a r m  ins j .de  h i s  home f o r  t h e  p u r p o s e s  of se l f ' -  

d c f c n s c .  The Massachuse tLs  s l a t u t c s  do n o t  comp1etel.y 

See f o o t n o t e  3 .  6 
__ 
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p r o h i b i t  p e o p l e  f rom l e g a l l y  p o s s e s s i n g  a f i r e a r m  or 

ammunit ion i n s i d e  t h e i r  homes f o r  t h e  p u r p o s e  o f  s e l f -  

d e f e n s e .  Nej - ther  Hel.1.er n o r  McDonald .. i n d i c a t e d  t . h a t  

t .he  Second Amendment reqiii.res more.  

'The i.ssiie of whether amrni . in i t ion  i s  

c o n s t i t u t i o n a l l y  protect.ed, a1.onq w i t h  a r m s ,  as s e t  

o u t  i n  t h e  Second Amendment, has y e t  t o  be d i r e c t l y  

a d d r e s s e d  b y  t h e  Supreme Court., or  by t h i s  CourL. I n  

IIeL-rinyCun v .  U r i i L c d  S t a k e s ,  t h e  Dis t r icC Cour t  f o r  

Lhe Dis t r i c t  of Columbia h e l d  that a t o t a l  ban on 

~ .. .. ~ 

ammi.init,ion woul~d, i n  effect., render  t.he riqht t o  

posscss a firearm u s e l e s s  s ince i t  would deny an 

i n d i v i d u a l  t h e  a b i 1 i t . y  t o  u s e  t h e  weapon a s  i . t  was  

i n t e n d e d .  Herrj,ngton v .  U n i t e d  S t a t e s ,  6 A.3d 12:3'/, 

1 2 4 3  ( I IC  2 0 1 , O ) .  I n  Commonwealth v .  Mc(;ol.lum, t-he 

dafo~idsrll. r a i s c d  Chc i s s u e  o f  t h e  a p p l i c a t i o n  of  t h e  

Second Amendment t o  ammunit ion,  a n d  t h e  Appea l s  C o u r t  

s t a t e d :  

Assuminq w i t h o u t  de:cidj .ng t h a t  Hel.l.er and  
McDonald apply t o  ammuni t ion ,  a n  i s s u e  w e  nccd  
n o t  r e a c h ,  t.he S e c o n d  Amendment d o e s  n o t  protect:  
t h e  d e f e n d a n t  i n  t h i . s  c a s e  b e c a u s e  t h e  
Commonwealth e s t a b l i s h e d  a t  t r i a l  that [ t h e  
a p a r t m e n t  whcrc the deleridant. was arrer,t.ed] was 
nut Chc defendant ' : ;  home. Moreover ,  He1,l.er a n d  
McDonald b o t h  e x p r e s s l y  a f f i r m  thc  Commonwealth's 
r i g h t  t o  r e g u l a t c  i n  L.hi:; i3reri w i t - h ,  j . n t e r  a l i a ,  
a p p r u p r i a t e  1 i . c e n s i  nq  r equ j . r e rnen t s .  :<,see Hel.l.er, 

-. - . .- 
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[128 S.Ct.1 at 626-628 & 11.26: McDonald, [130  
S.Ct.1 at 3047. The defendant's criminal history 
precluded his cornpliancc wiCh the Comonweal.th's 
valid liccnsiny rcquiremcnts. Sce G.L. c .  140, 
5131 ( d )  (1). Accordinyly, . Hcllcr  . . . , . . .. - and Mr:Donaid 
provi.de no hassi-s for concluding that. t-he 
defendant w a s  unconstitutionally convi ct.ed of 
possess i .on  of ammunj.tion w i  thou?. and FID card. 

McC:ol.l.um, 7 9  Mass. App. C:t. 239, 7 5 8  (2011).' T h e  

defendant's case i.5 in exactly the same posLure ,  as he 

w a s  LirrcsLccl in 211 npar t IncnC hclonyinq t o  ,2 q i  rl. friend 

( ' i . ' r . i / l 4 0 , 1 4 6 , 1 4 8 , 1 ! 3 ~ 7 , 1 5 Y , Z 1 O - Z 1 Z ) .  Thc defendant w a s  

also prcviously coriviclcd oi arincd robbery (TT. 11/60), 

which would have precluded him from complying with the 

licensing statute, E G.L. ( 2 . 1 4 0 ,  §131(d) (11, and 

placed him in one  of the classificaLions convicted 

f e l o n s  -- that the Suprema Cuurlr  specifically stated 

could be precluded from g u n  ownership. - See McDonald, 

130 S.Ct. at 3047; Hel.l.er, 1 % R  : ; .C: t .  at. 2 8 1 6 - 2 8 1 7 .  

Furthermore, reqardLess of whether the ruling j.n 

I le l ler  . . .. arid McDonald -.  apply Lo anmuniiiion, in the 

inst.ant case. t.here was no ahso l -u t e  ban  as was deemed 

unconsti t u t  iona 

On June 13 
applied for fur 
I 

in those cases .  Thus, cven if 

2011, the defendant, McColl.um, 
her a p p e l l a t e  rcview in his case, and 

his iipplication is currently pendi.nq (FAR-19935) . In 
addi.t.i .on, on J u l y  1 9 ,  2011, McCollum filed a mnt i -on  
for a rehearing in the Appeals  Court, which was denied 
on July 22, 2 0 1  1 (ZOO'/-1'-1 801.) . 
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ammuni.t.i.on i.s a f f o r d e d  t h e  same p r o t e c t i o n  a s  f i r e a r m s  

u n d e r  t h e  r e c e n t  Supreme C b u r t  cases, t h e  d e f e n d a n t  

was n o t  p r e c l u d e d  from l a w f u l l y  possessing ammuni t ion  

had  h e  c h o s e n  t o  seek t h e  a p p r o p r i a L c  l i censes .  S i n c e  

u n d e r  M a s s a c h u s e t t s  l c i w  therc i s  no a b s o l u t e  

p r e c l u s i o n  t o  the p o s s e s s i o r i  of ammunit ion,  t h e  

s , L a t u t e s  do  not. r u n  a f o u l  of  t.he d o c t r i n c  s e t  o u t  in 

Hel.l e r  and Mcthna ld ,  and  the dc fcn t i an t '  s 

conskiCuLion;il  r i y h t s  were not. v i  nl.at.e:d. 

11. THE STATUTORY PRESUMPTION SET OUT IN G.L. c.278, 
57, AS APPLIED TO G.L. c.269, $ l o t h ) ,  DID NOT 
CREATE AN UNCONSTITUTIONAL PRESUMPTION SINCE 
ABSENCE OS A LICENSE IS NOT AN ELEMENT OF THE 
CRIME. 

The d e f e n d a n t ' s  c l a i m  -- t h a t  h i s  convict-ion 

wi.t.hout. p r o o f  t h a t  he d i d  rioI p o s s e s s  a f i r e a r m s  

i d e n t j , f i  c a t i  o n  c a r d  based mi t h e  s k a t u t o r y  presumpCion 

s e t  out. in G.L. c.2'18, §' /  W A S  u n c o n s t i t i i t . i n n a 1  and 

v i o l a L c d  his r i g h t  t o  clue process u n d e r  the F i f t h  a n d  

F o u r t e e n t h  amendments t.o t h e  U n i t e d  S taLcs  

( :nnst . i . t ,u t ion -- i s  w i t h o u t  moriL and  must. h e  r e j e c t e d .  

A s  a n  i n i C i a l  rriaLLer, L h i s  i s s u e  i s  not p r o p e r l y  

b e f o r e  t .he Coi.irt b e c a u s e  t . h e  deferidanL d i d  not rai .se 

i t :  aL L r i a l ,  in his  d i rec t  a p p e a l ,  o r  i n  h i s  w r i C  o f  

c e r t . i o r a r i  t o  t h e  Supreme Court ( C . A . / Y - 2 % ) .  
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F u r t h e r m o r e ,  the Siipreme Cour t  rcmandcd t h c  c a s e  t o  

t h i s  Court f o r  r e c o n s i d e r a t i o n  of  the c a s e  i n  l i q h t  o f  

McDonald v .  Chicago,  --- \ J + : j .  --- , 1 3 0  !i.(;t.. 3 0 2 0  

(%010), and d.i.d n o t  i .nvj . te  t h i s  C o u r t  t.0 c o n s i d e r  new 

a n d  u n r e l a t e d  i s s u e s  d e a l i n q  w i t h  t h e  burden  of proof 

a n d  p r e s u m p t i o n s  a t t e n d a n t  t o  t h e  s ta te ‘s  licensing 

s t a t u t e s  (C.A./9-22). The  d e f e n d a n t  a l r e a d y  h a s  had a 

d i r e c t  a p p e a l  i n  w h j c h  h e  d i d  n o t  r a i s e  t h e  c l a i m  he 

asser t -s  h e r e .  Consequent1 y ,  h i s  s u b s t a n t i v e  c l a i m s  

r cya rc i ing  thc  p r e s u m p t i o n  s e t  f o r t h  i n  G.L. c . 7 7 8 ,  5.7 

a r e  waived ,  since w a i v e r  occiirs when a l i t i g a n t  f a i l s  

t o  raisc! d L  t r i a l  o r  on appea l  :t c l a i m  t h a t  h e  co11ld 

have  r a i s e d .  seer  ee.g.,:, C9,rmonwealth v .  Mahar ,  4 4 2  

Mass. ll., :I3 n .  4 (2004); Commonwea l th  v .  Randolph, 

438 Mass. 290, 2 9 3  ( 3 0 0 3 ) ;  Commonwealth v .  T c r z i a n ,  .. 6 1  

Mast;. App. C t .  ‘ / 39 ,  ‘146 11. 9 ( 2 0 0 4 ) .  A s  a resul.t, 

t h i s  is: ;ue i:; not p r o p e r l y  before t h i s  C o u r t ,  and  

. shou ld  n o t  be c o n s i d e r e d .  

To t h e  e x t e n t  t h i s  C o u r t  wishes t o  a d d r e s s  t h i s  

issue,  t . he  issue t .ha t  t .he defendant .  r a i s e d  i r i  his 

s u p p l c r n c n t a l  b r ie f  was recently and c l e a r l y  a d d r e s s e d  

i.n L’owel.l., 459  Mass.  a t  582. I n  . Powell, t . h e  d e f e n t h n t  

r d i scd  Lhc: idcnCica1 c l a i m  t ha t .  t h e  deferidiint. r a i s e s  
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i n  t h e  i n s t a n t  c a s e ,  a l b e i t  i n  t h e  area of p o s s e s s i o n  

o f  a f i r e a r m ,  and not. ammunit ion.  Powe l l ,  ,” ., 459 Mass. 

at 58%.  T h i s  C o u r t  soundly r e j e c t e d  t h e  d e f e n d a n t ’ s  

c l a i m  in Powel l ,  ~ and s t a t c d :  

‘l’he de fendan t .  a r g u e s  t h a t  Irhc C o r m r i o r i w c a l C h  
p r e s e n t e d  i n s i l f f j . c i e n t  evider.icc of  possession of 
an Lirilicensed f i r e a r m  because t.tiere w a s  no 
e v i d e n c e  Lhat he  l a c k e d  a f i r e a r m s  l i c e n s e .  lie 
c o n t e n d  5 t h a t .  , c o n s  e que  n t i y , h i s  c o n v i c t  i o n  
v i o l a t . e s  t h e  due  p r o c e s s  c lause  of t h e  F o u r t e e n t h  
Amendment t.o t h e  Unit ,ed S t a t e s  Cons t i t i2 t . ion  and 
a r t .  1 2  of  t h e  Massachusetts l l ec l , a r a t i .~>n  o f  
R i g h t s .  We repeated1.y have he1.d that, i n  
prosecutions u n d e r  T:.L. c.269, 5lfl ( a )  a n d  ( h ) ,  
t h e  C o n u n o n w e a l k h  does n o t  riced t o  p r e s e n t  
e v i d e n c e  t o  show t h a t  t h e  defendant did n o t  have  
a l i c e n s e  or F’1:13 c a r d  b e c a u s e  t h e  burden i s  on 
t h e  d e f e n d a n t ,  under G.L. c.3.78, 5 7 , [ ]  t.o come 
Iorward with such e v i d e n c e .  Commonwealth v .  
Colon,  4 4 9  Mass.  2 0 7 ,  225-226 ( 2 0 0 ’ 7 ) ,  q u o t i n g  
Commonwealth . . . . . . . .  v .  T u i C t ,  ... 393 Mass. 801,  8 1 0  (1985), 
and Commonwealth ...... , . . . . . .  v .  Jories,  372 Mass. 403, 406 
(1977). I n  CommonwcalLh v .  J u n o s ,  supra, we 
exp l . a ined  t h a t  t h e  abscncc o L  a l iccnsc i s  n o t  

a n  e1 .ement  o f  t h e  c r ime ,”  a s  t h a t  p h r a s e  i s  
commonly u s e d .  We w e n t  on t o  concli.ide t h a t  G . r , .  
c .  278, 5 - / ,  d i d  n o t  c r e a t e  a n  u n c o n s t i t u t i . o n a 1  
prcsurnpt ior i  b e c a u s e  i t  d i d  not. s h i f t  t o  t h e  
d e f e n d a n t  t h e  burcicn of proof  on an clcrncnL of 
t .he  crime. . Id .  -.. a L  4 0 9 .  We have r e f u s e d  t o  
revisit t h e s e  conclusions, see . - Corr rnoI iwcs l l rh  ........ v .  - 
C o l o n ,  sup ra ,  and  f i n d  no r e a s o n  t o  do s o  now. 

...... 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  

11 

........... 

Powel l ,  . . . .  459 Mass. aL 582. T h e  r e a s o n i n q  e q u a l l y  

; i pp l i e s  here .  

F u r t h e r m o r e ,  c o n t r a r y  t o  t h e  d e f e n d a n t ’ s  c l a i m s ,  

n e ;  ther Hel.ler ..... n o r  McDonald ruled t h a t .  t .he  states l a c k  

t h e  a u t h o r i L y  to reyi i i  re l i c e n s i n g  f o r  f i r e a r m s  or 
27 
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ammuni t ion .  I r i  f a c t ,  b o t h  e x p r e s s l y  a f f i r m  t h e  r i g h t  

of t h e  s t a t e s  t o  r e g u l a t e  t h e  p o s s e s s i o n  of f i rearms 

w i t h  l i c e n s i n y  r e q u i r e m e n t s .  See McDonald, 1 3 0  S .  C t  

a t  3 0 4 7 ;  Hel ler ,  ." .... . __ 128 S.Ct. at 281.6-281R. T h e  

Commonwealth adduced  evidence t h a t  t h e  d e f e n d a n t  

act .ual  1.y p o s s e s s e d  a m u n i C i o r i  i n  h i s  pants p o c k e t ,  and  

t h a t  h e  admj . t ted  t - h a t  t h e r e  w a s  an  a d d i t i o n a l  q u a n t i L y  

o i  ammunil ion i n  a second bedroom 

( ' I ' r . T / 1 , 4 R ,  'I 50,160,212,213,21~1; T r . 1 1 / 7 ,  9,  1-11) . The 

d e f e n d a n t  d i d  iiot p r o v i d e  a n y  p r o o f  t h a t .  h e  p o s s e s s e d  

a f i r e a r m s  i d e n t i f i c a t i . o n  c a r d  t .hat .  wou3.d have  al.1 owed 

h i m  t o  l a w f u l l y  p o s s e s s  Lhc srrununition. A s  a r e s u l t ,  

t h e  Commonwealth adduced  s u f f i c i e n t  e v i d e n c e  t o  

s u p p o r t  e a c h  clement of t h e  o f f e n s e s  c h a r g e d  u n d e r  

G . L .  c .2G9,  S l O ( h )  (l), and t h e  d e f e n d a n t ' s  

c o n s t i t u t i o n a l  right. Lo due  p r o c e s s  of law was not 

v i o l a t e d .  

2 8  
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CONCLUSION 

For the i o r c q o i n q  reasons, t h e  Commonwealth 

r e s p e c t f u l l y  r e q u e s t s  t h i s  H o n n r a h l . ~  Court t o  a f f i r m  

Lhc defendant's c o n v i c k i o n s  f o r  i n d i c t m e n t  numbers  06- 

679-2 and 06-679-3 ,  allcyiny possession oL ,irru~iuriition 

j.n v i o l . a t i o n  of G . L .  c.269, 510(h) (1) 

Respectful ly si.ibmi tted, 

MARK G. MASTROIANNI 
D i s t r i c t At t n m e  y 

(JANb; I lAV  I:l).CON MONTORI 
C h i . e f ,  Appel l a t e  D i v i s i o n  

H W H A N Y  Cy LYNCH 
A s s i . s t a n t  D i . s t r i c t  A t t o r n c y  
HaIJ  of  LJii:<tice 
SO State Street 
S p r i n g f i e l d ,  MA 03.3.03 
( 4 2 3 )  505-5908 
BBO# 63.7623 
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