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QUESTICNS PRESENTED

. 1. Whether a failure to strictly comply with the
nctice provisicns of G.L. c. 244, § 35A renders an
extrajudicial fcoreclosure sale‘void} voldable, or
ctherwise affects its validity.

2. Whether a section 35A notice that lists the
name and address of the mortgage sexvicer, and which

identifies as the current mortgagee an entity to whom
the mortgage eventually was but had not yet been
assigned, =satisfies the statutory requirement that the
notice provide the name and address of the mortgagee,
or anyone holding thereunder.

STATEMENT OF THE CASE'

Prior Proceedings

The present action originated in a summary process
eviction case against the-Defendant—Appellant John
Schumacher,? wherein Plaintiff-Appellee U.S. Bank
National Assocliation, as Trustee for Bear Stearns
Asset—-Backed Securities Trﬁst 2004—AC4 (“U.S. Bank”);_
claimed a right to possession cf Mr. Schumacher’s home
on the basis of an extrajudicial foreclosure auction.
App. 11.

Mr. Schumacher alleged that because the notice

! Pursuant to Rule 16(b) of the Massachusetts Rules of
Appellate Procedure, the Attorney General agrees with
and. adopts the statement. of the case set Fforth by the
Appellant. However, for ease of reference, the case
background is also briefly stated here.

2 U.8. BRank also named Edna Schumacher in" its summary

process eviction complaint; however, she was deceasad
at the time the case was commenced.



provided by U.S. Bank pursuant to G.L. c. 244, § 35A
failed to aécuratély_identify the current holder of the
ﬁortgage, fhe foreclosure sale was void and thus U.S.
Bank lacked a superior right of possession. App. 14.

Following a jury-waived tria? in the sprinq of 2012,

the Housing Court granted judgment for possession and
costs to U.S5. Bank. App. 49-51..Mr. Schumacher then
filed the present appsal, which was transferred to this

Court, sua sponte,‘on July 17, 2013.

Statement of Facts

In 2004, the Schumachers granted a'mortgage on
their home td Union Federal Bank of Indianapolis (the
“Mortgage”), which then assiéned the Mortgage to
Mortgage Electronic Registration Systems, Inc.,
(“MERS"). App. 19-20. On November 16, 2008, a purported
section 35A ﬁotice of default and right to cure (the
“right to cure notice”) was mailed to the Schumachers.
Rpp. 20. The right to cure notice was printed on the
Vletterhead of the Mortgage’s servicer, America’s
Servicing.Company (“ASC"); however, ASC’s position
relative to ﬁhe Mortgage was nét identified in'the
notice. Ap?. 82.

The right to cure notice identified U.3. Bank as

the “current mortgagee.” It is undisputed, howeVerg
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that én Nevember 16, 2008, MERS was the mortgagee, not
U.5. Bank. App. 20. Approximafe;y four_months later,
MERS assigned the Mortgage to U.S. Bank. App. 20.

In Oétober 2008, U.8. Bank conducted ap

extrajudicial foreclosure sale of Mr. Schumacher’s

home, at which time it purchased the property from
itself. Appi 20. In April 20106, U.S. Bank initiated the
present summary prgcess action to evict Mr. Schumacher.
Apﬁ. 11.
INTERESTS OF THE AMICUS CURIAE
The Attorney General has “broad common law and
statutory powers to represent the public interest.”

Commonwealth v.‘Mass. CRINC, 392 Mass. 789, 88 (1984);

see also Commonwealth v. Adams, 416 Mass. 558, 566-67

(1993) (the Attorney General is “an elected foicial
charged with the duty of protecting the public
interest”). She has both a general statutcry mandate
and, 1n many instances, a specific statutory mandate,
to protect the public interest. Td. In éddition; the
Atterney General has a common iaW»duty to‘represent the
public interest and to enforce public rights..Lowell

Gas Co. v. Attorney General, 377 Mass. 37, 48 {(1979).

~As the state’s chief law enforcement officer, the

Attorney General has a direct interest in the



implementation and enforcement of the laws of the
Commonwealth, and, in particular, in those laws
designed to protect consumers. In the realm of property

conveyance and foreclosure, the laws are designed

(émong other things) to prdteét consumers by ensuring a
" fair and reasonable process. This is particulérly {e}
because Massachusetts lawlpermits foreclosures Without
judicial oversight. Giwven this absence cf supervision,
foreclosing entities must be held tc a more exacting

standard, namely, “strict compliance” with the state’s

1

bedy of forec;osure laws. U.5. Bank Nat’l Ass'n v.
Ibanez, 458 Mass. 637, 646 (2011). |
Maintaining this bright line around the
foreclosure statutes is the primar?wmeans to ensure
that consumeré are protected during the foreclosure
proCess'in the méqper intended by the Legislature. It
'alsq ensures — for all'stakehoiders - an orderly and
transparent procesé. And where the Legislaﬁure has
provided homeowners with explicit protections, subh as
those setlforth in section 354, a. lender’s falilure to
carefully obsérvé those protectioné should not be

countenanced. .



SUMMARY OF ARGUMENT

As a statute that relates directly to the
foreclosure process, section 35A requires strict
compliance; The statute was paésed as an emergency

consumer protection law in 2007, as the foreclosure

crigis rapidly unfolded. By its plain terms, section
35A i1s a necessary step inhthié state’s process of
extrajudicial foreclosure. And, as this Court held in
Ibanez {(cited above ;nd passimj, a failure to strictly
comply with a foreclosure law such as section 35A
renders any subsequent foreclosure void ab initio
(below, pp. 6-16).

" At a minimum, strict compliance with section 35A
requires that the 35A “right to cure” notice accuratély
list the mortgagee. The language of the statute is

uﬁequivocal: the foreclosing entity “shall inform™ the

mortgagoer, by written‘notice, of iﬁter alia “the
mortgqgeé“or anyoné.holding theréunder, and the
telephone number of a representative of the mortgagee
whom the mortgagor may contact if the morﬁgagor
cisagrees with the mortgagee’s assertion that a default
has cccurred.” To gatisfy this statutory requirement,
the written notice must ildentify the mortgagee at the

time the notice is issued {(below, pp. 16-24).

—-5—



Here, by.iﬁcorrectly identifying the “morigagee” .
in the 35A no#ice, U.8. Bank failgd to strictly comply
with seétion 35A. Accordingly, the notice waé
dgfective and the subseguent foreclosure was void

(below, pp. 25-26}.,

ARGUMENT

I. Ibanez and Its Progeny Redquire Strict Compliance
" with the Statutory Power of Sale and All Statutes
Relating to the Foreclosure of Mortgages.

In U.S. Bank National Association .v. Ibanez, 458

Mass. 637 (2011), Bevilacqua v. Rodriguez, 460 Mass,

762 {(2011), and Eaton v. Federal National Mortgage

Association, 462 Mass. 569 (2012), this Court confirmed

that a party may not exercise the statutory powef of
sale to foreclose upecn a person’s home without firé£
holding the mortgage. Moreoﬁer, those cases reiterated
well-settled Méssachusetts law that in order to
foreclose the mértgagor’s right of redemﬁtion in a
mortgage by exercising the statgtory power of sale, the
foreclbsing party must strictly comply with the terms
of that power of sale.’ Ibanez, 458 Mass.'at 646; see

also McGreevey v. Charlestown Five Cents Sav. Bank, 294

> The “power of sale” refers to both the statutory power
of sale created by G.L. c. 183, § 21 and the power of
sale specifically included in most mortgages, which
allows a mortgagee to inveke the statutory power of
sale. Eaton, 462 Mass. at 579-80 and 579 n.13.

—5H-



Masé.,480, 484 (1936} {affirming “the géneral fule

that conditions precedent to the exgcution of a poﬁer
of sale must be strictly complied with”); Ro;he 7.
Farnsworth, 106.Mass. 508, 513 (1871) (power of sales in

mortgage “must be executed in strict compliance with

its terms’).
The statutory power of sale, set ferth in G.L. c.
183, § 21, reqguires that the party seeking to exercise

the power “first comply with the terms of ﬁhe mortgage

and with the statutes relating to the foreclosure of
mortgages by the exercise of a power of sale” (emphasis

added). See also Ibanez, 458 Mass. at 646 (“where ar'

mortgage grants a mortgage holder the power of sale
it includes by feference the power of sale set out in
G.L. c. 183, § 217).

Massachusetts requires strict compliance Qith the
power of sale, due to the “substantial power” the
extrajudicial foreclosure scheme “éffofds to a mortgaée
holder-to foreclose Withoﬁt immediate judicial-
oversight[.]” Ibanez, 458 Mass. at 646. Because of this
graﬁt of autﬁority, Massachusetts‘courts “adhere to the
familiar rule that ‘one‘who‘sellé unde£ a power [of
sale] must follow strictly its terms. If he fails to

do so there is no valid execution of the power, and the



"sale is whelly void.’” Ibanez, 458 Mass. at 646,

guoting Moore v. Dick, 187 Mass. 207, 211 (1905). In

cther words, the party seeking to foreclose by sale

mﬁst both be the mortgagee and strictly comply with all

foreclosure-related laws. Otherwise, he lacks the
reguisite “jurisdictioﬁ and authority,” and it £ollows
Ehat‘a foreclosure sale conducted by such party is
“void,” a legal nullity. Ibanez, 458 Mass. at 647,

citing Chace v. Morse, 189 Mass. 559, 561 (1905);

accord Bevilacqua, 460 Mass., at 778.

In Eaton, the Court confirmed the public policy
basis, dating back to the mid-19"® century, for
requiring strict compliance — as oppcsed to substantial
compliancé or less — with the Commonwealth’s
foreclosure laws:

The power of sale evolved in order to meet

the increase of business transactiocons

requiring loans and the desire to have a more

speedy process of foreclosing than was

furnished by suit or entry. ... “[However,

the power] will be Jjealousy watched, and

declared void for the slightest unfairness or

excess.” ’
Eaton, 462 Mass. at 580 n.l5 (gquoting 1 F. Hilliard,
Mcrtgages 1192 (1856)).

In short, strict compliance with the statutory

foreclosure scheme provides an essential protection to

distressed homeowners. Recause foreclosure 1s

e



extrajudicial and involves a uniquely important
collateral — the borrower’s hcome — it-iS'hardly
surprising that Massachusetts statutes demand strict
compliance with foréclosure rules. G.L. c. 183, § 21;

Tbanez, 458 Mass. &37.

This case requires the Court, once again, to
determine the parameters of “strict compliance” in the

context of the statutory scheme governing foreclosure,

A. Section 35A is One of the Statutory
Reqguirements in Massachusetts Relating to
Foreclosure.

The primary set cof laws governing the foreclosure
process in Massachusetts is chaptér.244rof the Generél
Laws, which the Legislature entitled “Foreclosure and
Redemption’of Mortgages.” This set of laws was designed
to create an corderly and predictable foreclosure
process and, no less important, to prbvide a iayer of

protection for consumers, given that the mortgagee 1is

L]

vested with the power'to take a person’s home. See U.S

Bank Nat’l. Ass'n v. Ibanez, Land Ct., Nos. 384283,

386018, 386755 (Mar. 26, 2009), S8.C., 458 Mass. 637

(2011).

In 2007, the Legislature amended chapter 244 by
enacting-“An Act Protecting and Preserving Home

r

Ownership,” in response to the then-emerging



foreclosure crisis. 8t. 2007, c. 206, § 11 (Addendum at
1-15).% secticn 35A’§ right to cure notice was part of
this diréﬁt response from the Ledislature to surging
rates of foreclosure.” (Addendum at 4—5.)

In its-original version, which 'governs this case,

the Act entitled borrcowers te a - 20-day period to curs
any alleged default on their mortgage loan without

accruing attorney’s fees or certain other charges.®

* Section 352 was approved cn November 29, 2007 and took

effect May 1, 2008. St. 2007, c. 206, § 21 (Addendum at
4-5,. 15). ' '

> The right to cure period and ncotice requirement were
recommended by a working group organized to address the
escalating foreclosure crisis. S8ee Massachusetts
Division of Banks et al., Report of the Mortgage Summit
Working Groups at 16-18. (April 11, 2007) (accessed on
10/10/13 at www.mass.gov/ocabr/consumer/banks-
banking/loans-and-mortgages/report-of-the-mortgage—
summit-working-groups.html) (the “Mortgage Summit
Report”). These requirements were designed to address
infirmities in the foreclosure process that had proven
particularly harmful to homscowners, including (i)
inadequate notice of a foreclosure sale (as little as
twe weeks); (i) absence of any mandated right to cure
" (some borrowers lost their homes despite having funds
to pay the arrearage); and, (i1ii) absence of any pre-
forecleosure opportunity for homeowners to raise wvalid
defenses, such as fraud or unfair lending practices.
See Mortgage Summit Report at 16. The Mortgage Summit
Report recommendations were the basis of House Bill
4085, which was the initial version of what
subsequently became section 35A. See “An Act
Tmplementing the Division of Banks Mortgage Summit
Recommendations,” 2007 House Doc. No. 4085 {Addendum at
16-20).

€ The statute was amended in 2010 to provide additional

‘protecticn to borrowers through an extended 150-day
(footnote continued)
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Spécifically, the law prohibkited the “mortgagee, or
anyone holding thergunder” from “enforc[ing] the
mortgage because of a default . . . by any metﬁod
éuthorized_by this chapter [éhapter 244] or any bther

law until at least 90 days after the date a written

Anotice is given by the mortgagee té the mortgagor.”
G.L. ¢. 244, § 35A(b), as 1nserted by St. 2007, «. 2086,
§ 11 (Addendum at 4-5). This “written notice” and the
éccompanying grace pericd to cure a default are
essential parts of the foreciosure process.

Thus, by its very terms, section 35A is‘a statute
“related tc foreclosure” (as referenced>in G.L,.. ¢. 183,
§ 21).7 The ﬁarty seeking to foreclose must strictly

comply with all of section 35A’s reguirements, not just

(footnote continued)

right to cure period, or as an alternative, an in-
person meeting with the “creditor.” St. 2010, c¢. 258, §
-7. The notice in the present case was issued in 2008,
thus it is reviewed pursuant to the language of the
original 2007 law. (Addendum at 4-3).

" Although in Ibanez, 458 Mass. at 645-646, and Eaton,
462 Mass. at 582, the Court listed G.L. <. 244, §§ 11—
17C as “statutes relating to the foreclosure of '
mortgages by the exercise of the power of sale,” the
Court did not declare this list exhaustive. The present
appeal is the first time the Court has reviewed section
35A7 s place in the foreclosure scheme. By its plain
languagse, secticn 35A 1s a statute “related to
foreclosurse” and one of the requirements of a valid
foreclosure sale.

-11-




those the party deems important.8

B. The Requirements of Section 35A’s Written
Notice are Explicit and Mandatory.

The language governing section 35A’s “written notice”

requirement is explicit and mandatory. G.L. c. 244, §

35A({c) (Addendum at 4-5). The notice “shall inform” the
' mortgagor of:

1. The mature of the default claimed on such mortgage
of residential real property and cf the
mortgagor's right to cure the default by paying
the sum of money required to cure the default;

2. The date by which the meortgagor shall cure the
default to aveoid acceleration, a foreclosure or
other action to seize the home,‘whibh date shall
not be less than 80 days after service of the
notice and the name, address and local or toll
free telephone number of a perscon to whom the
payment or tender shall be made;

3. That, 1f the mortgagor does not cure the default
by the date specified, the mortgagee, or anyone
holding thereunder, may take steps to terminate
the mortgagor's ownership in the property by a

! Numerous lower courts have reached this same

conclusion. See, e.g., Ross v. Deutsche Bank Nat’l
Trust Co., 'U.S3. Dist. Ct., No. 12-10586 (D. Mass. March
27, 2013) (“Because the notice requirement is part of
the [Massachusetts] statutory Schemerregulating
foreclosure, mortgagees secking to foreclose must
comply strictly with the notice reguirement.”); Silva
v. Deutsche Bank Nat’l Trust Co., Middlesex Super. Ct.,
No. 12-3951 (Neov. 14, 2012); Federal Home Leoan Mtge.
Corp. v. McIntosh, Hous. Ct., No. 11-5P-4387 (Feb. 21,
2013). However, other lowsr courts have reached a
different conclusion. See, e.g., Courtney v. U.S5. Bank,
N.A., U.S. Dist. Ct., No. 12-12181 (D. Mass Feb. 6,
2013} ; HSRBC Bank USA, N.A. v. Brecwn, Hous. Ct., No.
12HB84-3P-003218 (July 16, 2013) (reguiring only
“substantial compliance” with the 35A notice).

_12_



foreclosure proceeding or other action to seize
the home; and '

4. The name and address of the mortgagee, or anyone
- holding thereunder, and the telephone number of a
representative of the mortgagee whom the. mortgagor
may contact if the mortgagor disagrees with the
mortgagee's assertion that a default has occurred
or the correctness of the mortgagee's calculation

of the amount required to cure the default.’
G.L. ¢. 244, § 35A(c) (1)-(4) (Addendum at 4f5).

The 35A notice thus must detail the ﬁurrent status
of the mortgage ioan, including information necessary.
for the borrower to “disagree with” the.mortgagee’s
asserted default, to cure the default, of pursue some
othér ioss.mitigation option. If this information is
missing or wrong, the borrower is left without the
‘recourse the law séeks fo provide.

-C. The Details of the 35bA Notice are Critical to

Achieving the Goals of the Legislature in
Enacting Section 35A.

Each component that the Legislature requifed in a

35A notice is critical te the purpose of that notice,

° The notice must also state “{5) the name of any

current and former mortgage broker or mertgage loan
originator for such mortgage or note securing the
residential property; and (6) that the mortgagor may be
eligible for assistance from the Massachusetts Housing
Finance Agency and the division of banks and the local
or toll free telephone numbers the mortgager may call
to request this assistance.” G.L. c. 244, § 3bA(c) (5)-
{6) (Addendum at 5).
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which is to arm the borrower with the informaticn
necesgary to cure, or if applicable contest, the
alleged default or thé stated cﬁre amount. Indeed, as
the'Mortgage Summit Report makes clear {see above ﬁ.

5), the legislation that became section 35A was drafted

speéifically to address inadequate notice prior to
foreclosure, and the absence of any mandated
opportuniti for.the-borrower to cure or challenge the
default, or raise a valid legal defense.

In adopting these new foreclosure requirements,
the Legislature’s explicit goal was to provide .-
distressed homeo%ners with time and a fair opportgnity
(2 necessary compdnent of which is accurate
igformation) to challenge the validity of an impending
foreclosure sale before it occurs.

Moreover, as this Court recognized inrlbanez; the
mortgagor is “entitled to know who is foreclosing and
selliﬁg the property, the fallure to identify the
holde: of the mortgzge in the nqtice of sale may rendef
the notiée defective‘and the foreclosure sale void.”
Ibaﬁez, 458 Mass. at 648. The same reasoning applies
here: the borrower is entitled to know how to contact
the mortgagee asserting the default, whaf that

mortgagee claims 1s the default amount, and that the

~14-



mortgagee “may take stéps-to terminate” the borroﬁer’s
owéership in the property if the borfower does not act

-within a specified time. G.L. cC. 244, g 35A(c)(l)—(4)
{Addendum af 4-5) .

Like the hotice of sale at issue in Ibanez (G.L.

c. 244, § 14), the section 35A right to cure notice
requirement is an unequivocal maqdate giving borrowers
explicit and important rights in the foreclosure
process. It should be enforced strictly. Where the
Legislature intended that only éﬁbstantiai compliance
with a foreclosure-related stétute be sufficient, it
knew how to say sc. E.g., G.L. ¢. 244, § 178 (governing
pest-foreclosure action bf mortgagee to collecf on a
deficiency and requiring pre—foreciosure notice to
borrower; stating, however, that such notice need only

“substantially” follow statutory form) .t°

N

10 The Court in Eaton recognized the notice in G.L. c.

244, § 17B as a section “closely related to § 14.7 462
Mass. at 582, Section 17B, by its very terms, zllows
for “substantial” compliance; thus 17B notices may
rightly be reviewed according teo this less rigid
"standard. However, section 35A contains no such
qualifying language. Instead, it states unequivocally
that a compliant notice shall include all the reguisite
information. The Legislature’s cmission of “substantial
compliance” language should be given effect. Cf., e.qg.,
Protective Life Ins. Co. v. Sullivan, 425 Mass. 615,
621 (1997) {“Legislature's omission of language in one
statute, and inclusion of same language in other
statutes, indicates that Tegislature in fact intended
to omit that language where it i1s absent,” citing
(fcotnote continued)
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It can hardly be disputed thazat failiné to observe .
the right to cure period pricr to advaﬁcing the |
foreclosure procesé or allowing attorneys’ fees to
accumulate would violaté sectién 35A and wvoid any

' subseguent foreclosure. See, £.g., Heath v. Seterus,

Tnc., U.S. Dist. Ct., No. 13-11176 (D. Mass. July 23,
2013). But, as discussed above, no less important is

the accuracy and completeness cof the information

required in the 35A notice. Therefore, an inaccurate or
incompieternotice does not “strictly comply” and is a
violation of. section 35A, thus rendering void a

subsequent foreclosure.

II. In Order to Strictly Comply, a Section 35A Notica
Must Correctly Identify the Mortgagee..

One piece of information required in the 35A
ﬁotice is “the name and address of the mortgagee, or
anyone holding thereunder.” G.L. c. 244, § 357 (c) (4)
(Addendum at 4). Though it may seem axilomatic, strict
compliance with  section 35A requires that this
.information be accurate at the time the notice is
issued. Morecover, the term “mortgagee” has a specific

meaning in the statutes governing foreclesure; namely,

- {feootnote continued)

Commonwealth v. LeBlanc, 407 Mass. 70, 75 {1380));
Hayes v. Retirement Bd. of Newton, 425 Mass. 468, 475-
76 (1997) (similar). '
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the current helder cf the mortgage. Ibanez, 458 Mass.

at 648 (only “present holder” of a mortgage may

a

foreclose).

A, “Mortgagee” in Section 35A Necessarily Means
the Then-Current Holder of the Mortgage.

This Ceourt has repeatedly held that the term
- “mortgagee” as used in Massachusetts foreclosure
statutes means “the person or entity who has the

present authority teo foreclose on the security

instrument at issue.” HSBC Rank USA, N.A. v. Matt, 464

Mass. 193, 204 n.10 (2013) (emphasis added). That is,
only “the person or entity then holding the mortgage
and alsc either holding the mertgage note or acting on

behalf of the note holder” may foreclose.'' Eaton, 462

Mass. at 571. See also Wolcott v. Winchester, 15 Gray
(81 Maés.) 4671, 465 (1860) (defeﬁdént, purchaser gf a
mortgage without the note, “must have known that the
possession of thé debt was essential to an effective

mortgage, and that without it he could not maintain an

li'Though a “mortgagee” may also be the holder c¢f the

note, whether a section 35A notice that only identifies
the notehclder as- -the “mortgagee” is sufficient 1s not
pefore the Court, nor is the guestion of whether the
“mortgagee” must alsco hold the note at the time the
notice is sent. But section 35A seems directed to both
entities: it restricts the mortgagee from “enforcl[ing]
the mortgage” absent compliance (§ 35A(k), Addendum at
4), yet the notehclder is the entity owed the debt and
to whom the cure amount must ultimately be tendered.
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action to foreclose the mortgage”); Howe v. Wilder, 11
Gray (77 Mass.) 267 (1858).

| The énly entity with legal.auth§fity té fofecldse
is the entity that currently holds the ﬁortgage. As the

Commonwealth is a “title theory” state, borrowers

relinquish legal title'to their home tc S;cure‘a debt
(tﬁe mortgage loan) when they grant a ﬁortgage. Ikanez,
456 Mass..at 649. And while the mortgage is an
“interest in land5 that may be conveyed (assigned),
cnly ﬁhe then-current mértgagee holds legal title in
the subjeétrproperty. Ibanez, 456 Mass. at 649.
Aocordingly, only this mertgagee is entitled to
foreclosg under the powef of‘sale. G.L. c. 183, § 21.
Conversely, “[1]ln the absence of é valid wriﬁten
assignment ﬁf a mortgage or a court order of.
assignment, the mortgage holder reméins unchanged. ”

Ibanez, 456 Mass. at 653.%

2 Tn Ibanez, the subject foreclosure sales were deemed
vold because the plaintiff kanks “simply failed to
prove” the existence of the underlying assignments of
the mortgages before they “exercised the power of sale
that accompanies these assignments.” 456 Mass. at 656
(Cordy, J., concurring). Because the banks did not hold
‘the mortgages, they had no authority to conduct the
foreclosure sales; thus the sales were void - as if
they had never cccurred.
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B. Use of the Term “Mortgagee” in Section 35A ig
Plain on Its Face and Must Be Read in a
Manner Consistent with Related Statutes and
.Case Law.

The plain language of section 35A,coﬁports with

this Court’s interpretation of the term “mortgagee” in

the opinions noted above. For a pariod of at least o0
days, section 35A éxplicitly prohibits the “mortgagee,
cr anyone holding thereunder” from foreclosing under
the mortgage power of sale because of default. G.L. c.
244, 8 35A(b) (Addendum at 4). Per Ibanez, only fhe
current mortgage holder can “enforce” (foreclose under)
~ the mqrtgage. IThanez, 456 Maés; at 647. Further, the
sectioﬁ 35A notice must inform the borrower that if the
default is not cured,‘the mortgagee “may take steﬁs to
terminate the mortgagoﬁ’s ownership in the property by
‘a foreclosure proceeding.; G.L. c. 244, § 35A(¢)(3)
(Addendum at 4). Because only the then—presgnt holdef
of the mortgage “may take steps to terminaﬁe the
mortgagor’s ownership in the proéerty,” there can be
iittle doubt that, for purposes of:section 354, the
meaning of “mortgagee” is “the pefson or entity then
'holding'the mortgageA (Eaton, 462 Mass. at‘584) énd who
thereby is authorized to move forward With a
foreclosure {(Ibanez, 456 Mass. at 648-49) .

Moreover, the tTerm “ﬁortgagee”rin section 35A must
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<

be interpreted consistently with that ferm’s use
throughout the foreclosure statutes and related
decisional law. As the Court discussed at length in
Eaton, “when similar words are used in different parts

of a statute, the meaning i1s presumed to be the same

throughout.” 4672 Mass. at 583 (citing Boodma v. Bigelow-

Sanford Carpet Co., 330 Mass. 79, 82 (1953)). Courts

also “construe statutes thatrrelate to the same Subjecf
matter as a harmonious whole.” Eaton, 462 Mass. at 583
(cites omitted). Given “the presumpticn that the
Legislature intends the same térm.to have the same
meaning where ‘it has used that term in different but
related statutes” (Eaton, 462 Mass. at 585 n.23), the
term “mortgagee” in section 350A mustrbe understood to
réfeﬁ to the same “mortgagee” as that referenced iﬁ
other foreclosure-related statutes (énd as discussed in
Eaton and. Ibanez, among other cases).

Section 35A “gannot reascnably be read to allow a
party to declare itsélﬁ as the morﬁgagee, when 1t is
not, and have that notice be effective against the

mortgagor.” Federzl Nat’'l Mtge. Ass’'n v. Farrell,

Quincy Dist. Ct., No. 12-8U-1352 (April 18, 2013)
(reconsidered on other grounds). Thus, a section 35A

notice that incorrectly identifies the mortgagee 1is

20~




fatally flawed {see above n.8, listing numerous lower
courts that have so concluded).
cC. An Entity Does Not “Hold” the Mortgage or

- Under the Mortgage Merely By Virtue of
Servicing the Mortgage Lecan.

Because the “mortgagee” 1s the entity then hclding

the mortgage, simply naming the mortgage servicer (as
diStinctlfrom the mortgagee dr noteholder) cannct
satisfy the 35A notice requirement that the “mortgagee;
or anyonevholding theféunder,” be identiﬁied. Servicers
plainly do not ghold” a mertgage simply by virtue of
servicing thelmortgage debt, nor do they hold “under” é
moftgage absent a properly executed assignment, which
is the method by whiéh any subsequent entity may-beébme

13

a mortgagee. See Bravo-Buenrcstro v. OneWest Rank,

F.S8.B., Suffcolk Super. Ct., No. 11-03%961, slip op. at 6

.
(May 31, 2012) (“{tlhe most logical réading of Section
35A's ‘anycone holding thereunder” is that the term
refers to a current holder by virtue of an aésignment

from a pricr mortgage holder.”).

In addition, the applicable dictionary definition

13 The servicer of a mortgage has nc legal or eguitable
interest in the mortgage loan cor mortgage lien. Indeed,
servicing rights and cbligations are sold and
transferred separate and apart from the mortgage. The
mortgagee remains the same irregpective of such’
transfers; his interest can be conveyed only if the
mortgage itself is assigned.
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of “hold” is “to possess by a lawful title.” Black’s

Law Dicticnary 800 (9™ ed. 2009). This is consistent

with the statutes related to foreclosure which equate
the “holder” of the mortgage with the mortgagee. S3ee,

e.d., G.L. c. 244, § 14 (form of foreclosure sale

notice must.belsignea by “present holder of said
-mogtgage”).

'Iﬁ.short, unless‘the_mortgage servicer is also the
holder of the mortgage, it canno£ be the ﬁortgagée. Any
attempt'fo reintefpret the definition of mortgagee that
ignores this fundamental requirement is contrary to
well-settled law and, indeed, to common sense. A pure
servicer “holds” neither the mortgage, nor the rights -
to the underiying debt and, as such, is not a party
with amy iﬁdependent authority to enforce the

mortgage. 't

M The Court’s second gquestion for amici asked whether a

section 35A notice 1s statutorily deficient if it
identifies a servicer and inaccurately ildentifies the
mortgagee, as was the case here. For the reasons
discussed herein, such a notice plainly fails to comply
with the statute because the proper mortgagee was not
identified. That is not to say anything precludes also
identifying the servicer in the notice, even where the
servicer is not the mortgages. Indesd, the Divisicon of
Banks’ 2012 regulation implementing section 35A {though
not applicable te this case} authorizes servicers to
issue 35A notices and be identified therein. 209 Code
Mass. Regs. § 56.02. TIdentification of the servicer in
the notice, however, in no way obviates the statutory
requirement that the notice identify the then-current
(footnote continued)
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D. The Legislature Considered and Rejected a
Bill Allowing the 35A Notice to Identify the
Mortgage Servicer as an Alternative to the
Mortgagee.

In enacting the bill that was ultimately ccdified

as section 35A, the Legislature specifically considered

whether identification of the servicer could suffice in
~the 3B5A right to cure notice. The legislative history
shows that first the House paséed a bill requiring the
notice to identify the néme and address of the
“mertgagee.” 2007 House Doﬁ. No. 4306 (Addendum at 21,
23) . The bill‘was,submitted té the Senate, where it was
rewritten, and the new version‘alléwed identification

of either the “mortgagee or servicer” in the. notice.

See 2007 Senate Doc. No. 2382 (Addendum at 42, 45)
(emphasis added). See also 2007 House Doc. No. 4387
~ {describing the Senate’s replacement of House Bill'4306.
with Senate Bill 2382) (Addendum at 31). The House
declined to adopt the Senate’s proposéd amendments.
2007 House Doé. No. 4387 (Addendum at 31).
The ﬁompetiﬁg bills were submitted to confergnce
"committee and the resulting bill,IHouse Bill 4387,

removed the option to identify the “servicer” in the

(footnote continued)
mortgagee, or anyone holding thereunder. § 35A(c) (4)
;(Addendum at 4). :
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notice. 2007 Bouse Doc. No. 4387 (Addendum at 34)._It
was this latﬁer version — House Bill 4387,rlater
codified as G.L. c. 244, § 35A — that was %wiftly
passed by the Legisléture‘and signed into law. St.

2007, c. 206, § 11 {(Addendum at 1, 4-5, 15). Thusr'the

Legiélaturé specifically considered and uitimately
réjected the possibility of alternatively naming the
servicer in the section 354 notice.

A court “will not add wordé to a Statute.that the
Lagislature did not put there, either by inadvertent

omigsion or by design([.]” Commonwealth v. McLeod, 437

Mass. 286, 294 (2002). See also Duracraft Corp. v.

Holmes Prods. Corp., 427 Mass. 156, 164 (199%8) (“it is
inappropfiate for a .judge tc reinsert the rejected

condition’™).; Dartt v. Browning—-Ferris Indus., 427 Mass.

1, 8 (1998) (“we will not add to a statuté a word that
the Legislature had the coption to, bﬁt chose nof to,
include”). Here it is clear £hat the Legislature
rejected including Qserviéér" as an alternative to
“mortgégee" in the final ;aw. Accordingly, there is
little doubt.that listing the “servicerb as the

mortgagee was not what the Legislature intended and

does not satisfy section 35A.
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IIT. By Incorrectly Identifying the “Mortgages” in the
35A Notice, U.S. Bank Failed to Strictly Comply
with Section 35A, Rendering the Notice Defective
and the Foreclosure Void.

Here, U.S. Bank issued a purported 35A notice on

Nbvember 16, 2008. This notice identified U.S. BRank as

the “mortgagee” (App; §2) when in fact the mortgagee at
that time was MERS kApp. 20} . MERS did not assign the
rmortgage to U.S8. Bank until March 10, 2009,
approximately four mdnthsrlater. App. 20. U.35. Bank was
not the holder of the mertgage when the notice was
issued. Thus, to identify it therein as the “mortgagee”
was plainly incérrect, rendering the notiée defective.
At the time the section 35A notice issued, U.S. Bank
had no authority to initiate or advance foreclosure
proceedings, or otherwise to “ﬁake sﬁeps to terminate
the mortgagor’s'owﬁership in the property.” See G.L.—cf
244, § 35A(c) (3) (Addendum at 4). Indeed, at that point
in time, thére is no evidence ﬁ.S. Bank had any rights
whatsoever vis-a-vis the subject mortgage.

By failing to issue a wvalid sectioﬁ 35A notice,
U.S! Bank did not Strictly comply with the statutory
power of sale in the mortgage or under Massachusetts
foreclosure law. The bank thus had no authofity To
initiate or advance any step in the foreclosuré process

(including publishing the notice of sale and conducting
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the foreclosure auction). See G.L. c. 183, § 21;'G.L.
c. 244, § 14. Because UTS. Bank had no authofity to
conduct the foreclosure sale, the sale is void and a
legal’nullity. , -

CONCLUSION

For the foregeing reasons, the Court should hold
that (i) éection 352 1s a statute “relating to the
foreclosure of mortgéges by the exefcise of a power of
éale” énd thus.requires strict compliance; (ii} “strict_

compliance” with section 35A requires that the 35A

notice correctly list the,mortgagee (the holder of the
mortgage) as of the date the ﬁotice is issued; and
(1ii} a failure to correctly list the mortgages onlthe
354 .notice renders vold any sﬁbsequent foreclosure.
Rpplying these principles, the Court should reverss the
Judgment of the Housing Court and order judgment for
possegsion te the horrower, Mr. Schumacher.
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