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This Brief is submitted in support of the
Appellant John Schumacher' pursuant to Mass. R. App.
P. 17 and the Supreme Judicial Court’s August 2,
2013 Announcement soliciting amicus briefs in this
appeal. Community Legal Aid, Inc. submits this
Brief on behalf of its clients facing foreclosure
and eviction.

IDENTITY OF AMICUS CURIE

Community Legal Aid, Inc. (CLA) is the state-
funded civil legal aid program serving the low-
income and elderly residents of Worcester,
Hampden, Hampshire, Franklin, and Berkshire
Counties. Its lawyers and paralegals
currently provide critically-needed assistance
to families and individuals facing eviction, domestic
violence, homelessness, and barriers to employment,
healthcare, and benefits programs. CLA’s mission is
to protect and advance the legal rights of low-income,
elderly, and other disenfranchised people in order to
secure access to basic needs and To challenge

institutional barriers to social and eccncomic justice.

! One of the parties, Edna Schumacher, is deceased.

CLA will refer to the 2Appellant in a singular form.
1



Several of CLA’s staff attorneys®? specialize in
representing homeowners, former homeowners, and
tenants in pre- and post-foreclosure crisis. These
attorneys have assisted hundreds of such clients in
the past few years, challeﬁging foreclosures and
defending against evictions. With its extensive
experience in representing individuals facing
foreclosure, evicticon, and homelessness, CLA is
unigquely suited to analyrze the impact of the
foreclosure laws and mcrtgage laws cof

Massachusetts.

STATEMENT OF INTEREST

This case addresses the interpretation of
foreclosure laws that impact tens of thousands of
homeowners, former homecowners, and the public at
large. CLA's service area includes two counties in
the Commonwealth (Worcester and Hampden)  that were
among The most severely affected by the foreclesure

crisis. Because CLA very frequently represents

? Pricr to starting work as an attorney at CLA, Uri
Strauss worked as an attorney at the Alliance for
Affcerdable Housing and represented the Defendant John
Schumacher in Worcester Housing Court and in Land
Court. In addition, CLA Attorney Emily Jones
repraesented the Defendant Jchn Schumacher in a Limited
Lssistance Representation capacity in Worcester
Housing Court.



homeowners, former homecwners, and tenants impacted
by the fcreclosure crisis, this organization and its
clients have a strong interest in the sound and just

develcpment of Massachusetts foreclosure laws,

This Court’s decision in the case at bar will
have a far-reaching impact not only on John
Schumacher but alsc on homeowners, former homeowners,
and tenants who CLA represents as well as the
communities CLA serves.

STATEMENT OF FACTS

The amicus curie adopts the Statement of Facts
set forth in the Appellant’s Brief.

ISSUES PRESENTED BY AMICUS CURIE

The amicus curiz submits this brief solely
Lo address the issue of whether a failure to
strictly comply with the notice provisions of G. 1.
c. 244, § 35A, renders an extrajudicial foreclosure
sale void or voidable, or otherwise affects its

validity.




INTRODUCTION

Tt is the position of the amicus curie that a
failure to strictly comply with the provisions of
G. L. c. 244, § 30A renders an extLra-judicial
forecleosure sale void. The legislative history of the
statute, the inconsistencies fhat have resulted in
foreclosure practice as a result of non-compliant §
352 notices, and the plain meaning of the statute
support a f£inding by this Court that strict compliance
with § 352 is both required and preferred. Any other
standard produces unnecessary uncertainty and
unpredictable results. In this brief the amicus
curie will demonstrate fhat the drafters’ intent was
to incorporate more protections for the struggling
homeowner (pp. 5 - 11); that the various violations
found in § 30A letters sent to homeowners undermine
the Division of Baﬁk’s monitoring and enforcement
efforts (pp. 11 - 15); and that any standard other
than strict coﬁpliance renders the statute

meaningless(pp. 19 - 22}.



ARGUMENT
I. LEGISLATIVE HISTORY DEMCNSTRATES THAT & 35A WAS
INTENDED TC MAKE SWEEPING CHANGES IN
MASSACHUSETTS FORECLOSURE LAW TO PROTECT
HOMEOWNERS .

The Right to Cure Notice required by the original
versicn of G.L. c. 244, § 35A (“§ 35A") was enacted by
the Commenwealth pursuant toe Chapter 206 of the Acts
of 2007 entitled “An Act Protecting and Preserving
Home Ownership.” ADD 000004.

The history of this legislation, which made sweeping
changes to the Commonwealth’s foreclosure process,
began with a Mortgage Summit convened by the
Commissioner of Banks in November of 2006. The
purpose of this summit was to address the rising
incidence of fcecreclesure and to develep a foreclosure
prevention strategy. Participants were drawn from
government, non-profits, and the mortgage lending
industry.

After this summit two Working Groups were formed,
one loocking at rules and enforcement and the second
focusing on consumer education. The purpose of the
Working Groups was to develop concrete recommendations

both to help consumers conironted with the loss of

thelir homes and to address longer-term issues



affecting communities across the Commonweélth. The
Working Groups issued a report entitled, REPORT OF THE
MORTGEGE SUMMIT WORKING GROUPS, RECOMMENDED SOLUTIONS TO PREVENT
FORECLOSURES AND TO ENSURE MASSACHUSETTS CONSUMERS MATINTAIN THE
Dr&aM OF HOMEOWNERSHIP, aT 2 (Apr. 11, 2007); ADD 000024.

In its introduction to its recommendations regarding
the “Foreclosure Process,” the Rules and Enforcement
Working Group stated: “Most other states have
incorpecrated scme form of homeowner protection in
their forecleosure laws.” However, Massachusetis
foreclosure laws have changed little since their
enactment in 1857. Id. at 16; ADD 000038. Most
preminently, the Working Groups’ Report noted that “a
lender can foreclcse on a home where the mortgage is
in default even if the borrower is able to catch up on
late payments,” and “homeowners get inadequate notice
of a foreclosure sale before the sale occurs.” Id.;
ADD 000038.

To remedy these harsh foreclosure practices, the
Working Groups’ Report concluded, “Massachusebtts
foreclosure laws and procedures need to be updated tc
incorporate more protections for struggling
homeowners.” Id.; ADD 000038. The Werking Groups’

Report specifically recommended:



1. that a notice of intention to foreclose be
provided 30 davys before the residential
mortgage 1s accelerated;

2. that the notice contain information about the
90-day right to cure default;

3. that mortgagees be prohibited from charging
attorneys fees or otherrcosts during the 20-day
cure period; and

4. that the notice provide critical information
about rescurces that “consumers could contact
for informaticon on how to address their

problems.” Id. at 17; ADD 000039.

The Working Groups’ Report identified a serious
concern. “With growing instances of fraud, tThere is
currently an inadequate mechanism to track mortgage
originators.” Id. At 12; ADD 000034. According to
‘The repo;t most mortgages were not held by the
original lender, but were sold in the secondary
mortgage market. As a result, “nearly all the loan
servicers or note heolders are not the lender of
record.” Id. at. 14; ADD 000036. For this reason, the
Working Groups’ Report noted, there was a lack of

reliable information necessary to track “which lenders




or brokers originate mortgages that are most likely to
end in foreclosure.” Id. at 14; ADD 000036. To
address this concern, the Working Groups’ Report
recommended that the right to cure notices must
contain specific information “including the nams of
the bhorrower, the property address, the mortgage
holder, the mortgage servicer, 1f applicable, the
original lender, and 1f applicable, the licensed
originator,” and must be filed with the Division of
Banks. Id. at 14; ADD 000036. The Working Groups’
Report Lurther recommended that the Division of Banks
use the information contained in each pre—foréclosure
nctice to develop a database to “red flag” any peak
foreclosure activity by a particulér lender, broker,
or servicer at any given time and to loock at trends
acreoss industries.

Following tThe release of the Werking Groups’ Report,
Geovernor Deval L. Patrick submitted a2 legislative
proposal embodying the recommendations made by the
Working Groups’ Report — House Bill No. 4085 entitled
“An Act Implementing thé Division of Banks Mortgage
Summit Recommendations” on June 11, 2007.° This bill

gerved as the basis for an “Act Protecting and

3 See Addendum at ADD 000061, ADD 000065.



Preserving Homecwnership” that was enacted by the
Legislature and signed by Governor Patrick on Novémber
29, 2007. Consistent with the recommendations cf the
Working Groups’ Report, the 2007 wversion of § 354
prohibited acceleration of maturity of the unpaid
balance until the expiraticn of a ninety-day right to
cure period, whlch began with service of a notice.
§$3bA (b); see also REPORT OF THE MORTGAGE SUMMIT WORKING GROUPS,
at 17; ADD 000039. The statute also prohibited the
assessment of fees orkéther costs during the right to
cure period. See § 35A(d). Additionally, the statute
mandated that notices include a list of specific
resources to heip homeowners . facing foreclosure. See
§ 35A(c) (6). Finally, the statute included the
requirement that notices identify the mortgagee, the
loan originator and the mortgage broker and that
copies of each right to cure notice be filed with the
Division of Banks. See & 354(c) (6); see also REPORT OF
- THE MORTGAGE SUMMIT WORKING GROUPS, at 17; ADD 000039.

In determining whether & 35A is a statute relating
to the poﬁer of sale, this Court should be guided by
the “general and famiiiar rule...that a statute must
be interpreted according to the intent of tThe

Legislature ascertained from all its words construed




by the ordinary and approved usage of the language,
censidered in connection with the cause of its
enactment, the mischief or imperfection to be remedied
and the main object torbe accomplished, to the end
that The purpose of the framers may be effectuated.”

Hanlon w. Hanlon, 286 Mass. 444, 447 (1932) (emphasis

added). BApplication of these general principles to §
354 shows that the legislature intended to address the
Specific problems identified by the Mortgage Summit
Working Groups’ Report and Lo make sweeping changes to
Massachusetts foreclosure law, particularly the power
of sale, tTo remedy these problems.

The Working Groups’ Report spells cut the policies
served by each requirement in & 35A. See Rosse v.

Commissioner of Revenue, 430 Mass. 431, 439 n.6 (1939)

{court may examine unofficial sources of legislative
history in corder to gain & “contemporary understanding
of the underlying purposes” of the legislation). In
considering whether mortgagees must strictly comply
with each requirement in § 35A, this Court should
adopt a statutory construction of § 35A that
encourages the specific action the legislature sought
to foster and promulgate, rather than a construction

that will undermine the public policies the

10



legislature intended to be served. 2B SUTHERLAND

STATUTORY CONSTRUCTION § 56:1 (7th ed.); Libertarian Ass'n

of Massachusetts v. Sec'y of Commonwealth, 462 Mass.

538, 550 (2012) (recognizing that the court’s primary
duty in interpreting a statute is to “to effectuate
the intent ¢f the Legislature in enacting it”). The
interpretation of § 35A that best effectuates the
above-mentioned legislative purposes is one that
recognizes that § 35A regulates the exercise of the
power of sale and permits a mortgagee to lawfully
exercise the power of sale only if it has éomplied
strictly with each reguirement in § 35A.

IT. WIDE-SPREAD VIOLATICHNS Of § 35A HAVE UNDERMINED
THE DIVISION OF BANK’'S MONITORING AND
ENFORCEMENT EFFORTS.

Wﬁen mortgagees fail to comply with § 354 by
mailing non-compliant right to cure notices, they harm
individual homeoﬁners and the public at large. 1In the
course of representing dozens of homeowners in post-
foreclosure eviction cases since September 2012, CLA
has not encountered more than a handful of fully
compliant § 35R notices. As a result of widespread
and diverse viclations of the statute, homeowners are

left misinformed or confused about their rights and

obligations, the foreclosure procedure, the identities

11



of the parties pressing claims against them, and the
resources avallable to help cure the default or
otherwise avoid, or mitigate the impacts of,
foreclosure.

The following case exampleé, from CLA’s files,
are representative of the range of viclations
encountered by CLA’s clients. Each violation is
followed by a tally of viclations of that type found
by a review of selected CLA files and also court
decisions rendered in § 35A cases. These numbers
represent a small percentage of the violaticns that
have occurred since 2008. Very few homeowners who
have repeived right to cure notices have had them

reviewed by an attorney.

1. Violation: Incorrect Telephone Number for
Borrowers’ Hotline.

Bank sent borrower a § 35A notice. The notice
misstated the phone number for the Hotline. The
borrower called the number provided and was not able
to get through. Based on the borrower’s income, 1t 1is
very likely that had she received assistance, she
could have received a modified loan and averted
foreclosure. The borrower struggled for a prolonged

pericd to get a loan modification on her own, but was



denied because the lender did not get the necessary
documents.

Impact of Violation: Borrower was unable to get
assistance in obtaining a loan modification and her
home was foreclosed.

Number of violations of this type: 14

2. Vioclation: Failure to Send § 35A

Notice/Failure to Send Notice to All
Mortgagors/Notice Sent to Address of
Non-Mortgagor.,

Mortgagee sent the § 354 notice to the home of
the co-mortgagor {2 former spouse), but failed to send
the notice to the co-mortgagor who resided at the
mortgaged property. As a result, the borrower
residing at the-mortgaged property never recelved
notice of the richt to cure and was not aware cf her
legal right to avoid foreclosure by paying the
arrearage during the cure period, which she could have
afforded.

Impact of Vicolation: Borrower’s home was
auctioned.

Number cf violations of this type: 6

3. Viclation: Amount Owed Includes
Unlawful Fees.

The mortgagee’s § 35A notice included late fees
well in excess of 3% of overdue principal and

13



interest, in vicolation of § 354 and of G.L. c. 183 §
59.

Impact of Violations: Borrower was notrinformed
of the correct cure amount.

Number of viclations of this type: 5

4. Vielation: Wrong Mortgagee Identified.

The § 354 notice named “FNMA T Deal” as the
current mortgagee, even though FNMA T Deal was not the
original mortgagee, nor-did it hold an assignment of
mortgage at any point following the origination of the
mortgage loan through the foreclosure sale.

Impact of Vicolations: Borrower and the Division
of Banks were misinformed about the identity of the
mortgagee. This impeded the Division’s efforts to
monitor foreclosure activities.

Number of viclations of this type: 33

5. Violation: Failure to Provide the Name
and Address of the Mortgagee.

Bank’s §‘35Alnotice said, “"Please be advised that
the name and address of the Mortgagee who holds your
mertgage is: PRIVATE PRIVATE PRIVATE.”

Impact of Violations: Borrower and the Division

of Banks were not informed of the identity of the

14



mortgagee. This impeded the Division’s efforts to
monitor foreclosure activities.
Number of wviclations of this type: 17

6. Vieclation: Failure to name the Mortgage
Broker.

Bank sent § 35A notice which did not idéntify the
loan broker.

Impact of Violation: Borrower and the Division’s
were not informed of the identity of the mortgage
broker. This impeded the Division of Banks efforts to
monitor foreclosure activities.

Number of violations of this typs: 26

7. Violation: Failure to Name the Mortgage
Originator.

Bank sent § 35A notice which did not identify the
leoan originator.

Impact of Violations: Borrower and the Division
of Banks were not informed of the identity of the
mortgage qriginator. This impeded the Division’s
efforts to monitor foreclosure activities.

Number of violations of this type: 28

8. Violation: Cure Period Shorter than 80
Days.

15



§ 35A notice did not allow for a full 90 day
right to cure period. The right to cure deadline
stated in the letter fell a few days short.

Impact of Viclations: Borrower did not receive
the benéfit of the full right fo cure period.

Number of violations of this type: 4

9. Violation: Overstatement of the Amount
Owed.

After the borrcwer fell slightly kehind on the
mortgage fellowing a temporary income reduction, he
received a § 35A notice which overstated the amount
due by over $2,000. Borrower was unable to cure the
default because the amount due exceeded his resources.
If he had been glven notice with the correct amount
due, he may have been able to cure the lcan.

Impact of Violation: Foreclosure, where a cure
was possibly within reach.

Number of violations‘of this types: .1

10. Violation: Total Amount Due is Greater
than the Sum of the charges.

Mcrtgage company sent a § 35A notice which
itemized the amount required to cure in several
categories. fhe notice then-gave a "“Total Amount Due
Calculation” which exceeded the sum of the itemized

charges by several hundred dcllars.

16




Impact of Violations: Mortgagors were not given a
clear statement of amount_owed.

Number of violations of this type: 2

11. Violation: Wrong Originator Identified.

§ 35A notice identified_the wrong party as the
mortgage lcan originator.

Impact of Violation: Mortgagor and the Diwvision
of Banks were misled about the identity of the
mortgage originator. This impeded the Division’s
efforts to monitor foreclosure activities.

Number of violations of this type: 4

12. Violation: BEmount Owed Includes

Unspecified and/or Potentially Unlawful
Fees.

The mortgagee’s § 30A notice included a charge
itemized as “Other.”

Impact of Violation: Borrower was improperly
charged for unspecified and/or unlawful fees.

Number of violations of this type: 4°

Based upen the above tallies, the meost common
§35A violations have inveolved the failure to include

basic information about the identity of the mortgagee,

 This tally understates the number of § 35A notices

with unlawful charges. CLA’s clients de not always
have the § 35A notices by the time they seek our help,
and the copies of the notices received from the Land
Court always redact any amounts owed.

17




the loan originator and the broker. These are sericus
violations, which result in a distortion of the
Commonwealth’s record keeping and analysis of
foreclosure patterns and practices among different
lenders. In response to the Working Groups’ Report,
the Legislature enacted G.L. c. 244 § 142, which
reguires the Division of Banks to use information
received from mortgagees to maintain a database
including “foreclosure activity by mortgage lenders,
mortgage holders and mertgage servicers, as well as
the mortgage brokers and loan originatcrs who placed
these mortgage loans in the Commonwealth.” ADD
000001,

The same statute regquires the Divisicn of Banks
to produce an annual report analyzing the data
contained in the database and repcorting trends and
develeopments. Missing or incorrect information in
notices, particularly information concerning breockering
and corigination cf defaulted lcans, and the identity
of the mortgagee, undermines the accuracy of the data
and hinders the development of accurate analysis. To
the extent that such analysis is used by the Division
of Banks in its role as licenser and regulator of

mortgage lenders, originators and brokers, Incorrect

18



information in § 352 notices compromises these

important government functions.

IIT. MASSACHUSETTS LAW AND PUBLIC POLICY STRONGLY

FAVOR A STATUTORY INTERPRETATION OF &5 35A THAT
REQUIRES STRICT COMPLIANCE WITH ITS PROVISIONS.

This Court has acknowledged that non-judicial
foreclosure by power of sale “evolved in order to
meet the increase of business transacticns requiring
loans and the desire to have a more speedy process of
fecreclosing than was furnished by suit oi entry.”

Eaton v. Fed. Nat. Mortgage Ass'n, 462 Mass. 569, 5381

{2012). In return for such haste, Massachusetts has
“always required that [foreclosure] prcoceed strictly
in accord with the statutes that govern it.” U.S.

Bank Nat. Ass'n v. Ibanez, 458 Mass. €37, 655 (2011)

(Cordy, J.) (concurring); Eaton at 581 (power of sale

will be “"will be Jjealously watched and declared void
for the slightest unfairness or excess ...").

The recommendations of the Working Groups’
Repert and the legislative history makes clear that
§ 354 was cenacted as a remedial statute to revamp
the foreclosure process SO as to provide pkadly
needed protecticons for struggling homecowners and
decrease the devastating effects of foreclosure on

the neighborhoods across the Commonwealth. To

19



contend that & 35A does not regulate the power of
sale belies the purpoées underlying the statute’s
enactment and the express prohibiticens in the
statute.

It is important to remember that G.L. c. 244, §
35A prohibits a mortgagee from accelerating the
mortgage debt or from enforcing the mortgage by any
method authorized by G.L., c. 244 or zany other law
until the mortgagse has complied with the provisiogs
of § 35A. Further, the wvariety and high volume of
non-compliant notices, and the pcotential harms
caused by those notices to homeowners and the
Division’s efforts to closely monitor foreclosures,
further support a policy of reguiring strict
compliance with the statute.

As a matter of policy, “[tlhe only protections
TLhat exist for consumer homeowners and the public-at-
large are those self-effectuating statutory
procedures established by the Legislature.
Importantly, it is in the context of non-judicial
foreclosure that the ILegislature has enacted, and
refined over time, the statutory power of sale.
Requiring strict compliance with the statutory power

of sale is therefore sound public policy, as it

290




assures the necessary measure of confidence that
foreclosures are legally justified, and that the
transfer which result from foreclosure sales are
sound and not subject to collateral challenge.”

Federal Nat’l Mortgage Ass’n. v. Lamoureux, No. 11-

SP-3713 (Western Hous. Ct., Aug. 27, 2013); ADD
000074 (emphasis added). An interpretation requiring
strict compliance with § 35A will ensure that
Massachusetts’ homeowners uniformly benefit from the
protections enacted by their elected
representatives. 'It will also preserve the public’s
confidence in the non-judicial foreclosure system.

CONCLUSION

The Commonwealth has clearly set out the
requiremehts for a notice of right to cure that will
inform borrowers of their default and provide them
with the Information the Legislature has deemed
necessary Lo protect the borrower’s interest in his
home and prevent unnecessary foreclosures. The
" reguirements are not burdensome, nor are they
difficult to attain. The Legislature determined that

these requirements must be met prior to a mortgagee

21



proceeding to a foreclcosure by
through the statutory power of
For the foregoing reasons,

uphold the requirements of the

any means, including
sale.
the Court should

statute and f£find that

a foreclosure is void where the mortgagee has failed

to strictly comply with the statute.

Respectfully Submitted,

/éom/%i\\

Allen Acosta
BRBO# 601084

Sora J.

Kim, Esq.

BBO# 681446

Uri Y.

Strauss, E=sd.

BRC# 676835

COMMUNITY LEGAL ATID, INC.
405 Main Street
Worcester, MA 01608

(508) 752-3718
aacostalicla-ma.org
skimécla-ma.org
ustrauss@cla-ma.org
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RULE 16 (k) CERTIFICATION

I, Sora J. Kim, hereby certify that this brief
complies with all of the rules of court that
pertain to the filing of briefs, including, but not
limited to, the requirements imposed by Rules 16 and

20 of the Massachusetts Rules of Appellate

)JMJK

Procedure.

Sora J. Kim]

Dated: Cctober 21, 2013
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§ 14A Forec.iosure database, annual report on developments. s WA ST 244 § ‘4A

Massachusetts General Laws Annotated
Part IIL. Courts, Judieial Officers and Proceedings in Civil Cases (Cn 211-262)
Title I, Remedles Relating to Real Property (Ch. 237-245)
Chapter 244. Foreclosure and Redemption of Mortgages (Refs & Annos)

M.G.LA. 244 8 14A
§ 14A, Foreclosure Gatabase; annual report on developinents aud irends in residential property foreclosures

Effective; November 29, 2007

Curientness

The conmmissioner of the division of banks, hereinafter referied to as the commissioner, shall maintain a foreclosure database
that shall include, but not be limited fo, foreclosure activity by mortgage lenders, morigage holders and morigage servicers,
as well as the mortgape brokers and loan originators who placed these mortgage loans in the commonwealth, including
information relative to the original mortgagee and any subsequent assignce. Based on the information received, the
commissioner shall prodnce a reporl, at least annually, to frack developments and trends of mortgage foreclosurss on
residential property in the commonwealth including, but not Iimited to, an analysis of the pre-foreclosure notices submitted to
the cormmissioner compared to the final foreclosure notices, and any trends or patterns relative to the geographic location of
the residential properties and intersst rates, The report shall ke available to the public upon request, and the commussioner
shall make it available in any other manner that he may choose.

Credits
Added by 8t.2007, c. 206, § 10, eff. Nov. 29, 2007.

M.G.L.A. 244 § 144, MA ST 244 § 14A.
Current throvgh Chapter 101 of the 2013 1st Annual Session
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§ 35A. Right of résidential real property martgager ko cure a.., MA ST 244 § 35A

Massachusetts General Laws Annotated
Part TIL Courts, Judicial Officers and Proceedings in Civil Cases (Ch. 211-262)
Title IIT, Retnedies Relating to Real Property (Ch. 237-245)
Chanter 244, Foreclosure and Redermption of Mortgages (Refs & Annos)

This section has been updated, Click here for the npdated version.
M.GI.A. 244 § 35A

§ 35A. Right of residential real property mortgagor to care a default; acceleraton
of taaturity date; notice; fees and penalties associated with default; filing of notice

Effective: May 1, 2008 to August 6, 2010

<[ Text of section applicable as provided by 2007, 206, Sec. 21 as amended by 2007, 224, Sec. 2.]>

{a) Any mortgagor of residential real property located in the commonwealth consising of a2 dwelling house with
accomuitodations for 4 or less separate households and occupied in whole or in part by the mortgagor, shall have a 90 day right
to cure a default of a required payment as provided in such residential mortgage or note secured by such residential zeal properiy
by full payment of alt amounts that are due without acceleration of the maturity of the unpaid balance of such merigage. The
right to cure a default of 2 reyuired payment shall be granted onee duzing any 5 year period, regardless of the morigage holdsr,

() The mortgages, or anyons holding thereunder, shall not accelerate maturity of the unpaid balance of such mortgage obligation
or otherwise enforce the mortpage becauss of a default eonsisting of the mortgagor's failure to make any such payment in
subsection (n) by any method anthorized by this chapter or any other law wntil at least 90 days after the date a wriften nofice
is given by the mortgagee to the mortgagor,

Said notice shall be destned to be delivered to the mortgagor when delivered to the mortgagor or when miailed to the mortgagor
at the mortgagar's address last known to the mortgagee or anyone holding thereunder.

{©) The notice required in subseetion () shall inform the mortgzgor of the following:--

(1) the nature of the default claimed on such mortgage of residential real property and of the mortgagor's right to cure the default
by paying the sum of money required to eure the default;

(%) the date by which the mortgagor shall cure the default fo avoid aceeleraticn, a foreclosvre or other action to seize the home,
which date shall not be less than 90 days after service of the notice and the name, address and focal or toll free telephone number
of a person to whom the payment or tender shall be made;

(3) that, ifthe mortpagor does not curs the defanlt by the date specified, the mortgagee, or anyone holding thereynder, may take
steps ia terminate the mortgagor's ownership in the property by a foresiosure proceeding or other action to setze the home;

WoutiziwNext © 2013 Thomson Reuters,. No claim to original U.S. Govemrﬁent Works. ) !
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§ 35A, Right of residentlal real proparty mortgagor to cure a..,, WA ST 244 § 35A

{4} the name and address of the mortgapgee, or anyone holding thereunder, and the telephone number of 2 representative of
the morigagee whont the mortgapor may contact if the mortgegor disagrees with the mertgagee's assertion that 5 defauli has
oceurred or the correctness of the mortgagee's calentation of the amount required to cure the default;

(5} the name of any current and former mortgage broker or moitgage loan ariginator for such mortgage or note securing the
residentiafl property; and

(6) that the mortgagor may be eligible for assistance fror the Massactusetts Housing Finance Ageney and the division of banks
and the local or toll free telephone numbers the mortgager may <&l to request this assistance.

{d) To cure a defanlt prior fv acceleration under this section, a mortgagor shajl not be required to pay any charge, fee, or penalty
niteibutable to the exercise of the right to cure e defaull, The mortgagor shall pay late fees as allowed pursuant to section 59
of ehapler 183 and per-diem interest o cure such defanlt. The morigagor shall not be Hable for any attorneys’ fees relating to
the mortgagor's defzult that are incurred by the mortgagee or anyone holding thereunder prior to or during the pedod set forth
in the notice required by this section, The morigagee, or anyone holding thereunder, may also provide for reinstatement of the
note after the 90 day notice to cure has ended.

{e) A copy of the notice required by this section and an affidavit demonstrating complience with this section shall be filed by
the mortgagee, or anyone holding thereunder, in any action or proceeding to foreclose on sych residentisl real property.

(D) A copy of the notiee reguired by this section shall also be filed by the mortpagee, or anyone holding thersunder, with the
commissioner of the division of banks, Additionally, ifthe residential property securing the mortgage loan is sold at a foreclosure
sale, the mortpagee, or anyone holdiug thercunder, shall nolify the commissioner of the division of banks, in writiug, of the
date of the foreciosure sale and the purchase price obtained at the sale.

Credits
Added by 812007, ¢. 206, § 11, ff. May 1, 2008,

M.G.L.A. 244 § 35A, MA ST 244 § 35A
Current throngh the 2012 2ud Anaual Session

Epdl of Docnment . € 2013 Thomsan Reuters, No claim 10 originel U8, Gavermnent Weorks,

YWestlawhNext @ 2013 Thomson Rauters, Mo clairr to original U.S. Government Works. 7
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CORRECTED REPRENT

HOUSE . . . . . . . No. 4386

House bill No 4306, as veported by the commitiee on Financial
Services, as amended by the Fouse, 2s changed by the committee on
Bilts in the Thitd Reading and as passed to be sngrossed by the
House, Qctober 18, 2007,

G

The Commapniealth of Haggarhugetts

In the Year Two Thousand and Seven.

AN ACT FROTECTING AND PRESERVING HOME OWNERSHIP

Whereas, The deferted operation of this aet would tend to
defeat its purpose, which is to provide forthwith mortgage
protection for existing and new home owners, therefore it is
horeby declared to be an emergency law, necessary for the
immediate preservation of the public convenience.

L R L ]

Be it enacted by the Senate and House of Representatives in Generul
Court assembled, and by the authority of the same, as follows.

! SECIION 1 To provide for certain unanticipated obligations
2 of the vemmonwealth, to provide for an alteration of purpose for
3 current appiopriations and to meet certain requitements of law,
4 the suns set forth in this section are hereby apptopriated fiom the
5 General Fund uniess specifically designated otherwise in this
6 ssction for the sevaral puposes and subject to the conditions
7 specified in this section, and subject fo the laws regulating the dis-
8 bursement of public funds for the {iscal year ending June 30,
9 2008. These sums shatl be in addition to any amownts previously
[0 appropriated and made available for the purposes of said items

1006-0011 Far the cosfg incurred by the division of barks associated
with licensure of lomn originalors pursuant ta said chapler
255E; provided that the dlvislon may expend reveuues in
an amount uol lo exceed §5,000,000 1rom 1he revemne
received from administtalive fees associated with said
licensure feos and from civil adminkstcative penaltics pur-
suant to the provisions of chapter 255F of the General
Laws; provided that, $2,000,080 shall be expended Grom
suah reverno a3 grants for the aperation of a pilet program
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for best fending prastices, {irsi-iime homeawrer coun-
seling for non-iradilion=l loans end 10 oz niore foreclosure
educaifon centers pursuant Lo section L3 of this act and
that the granis shall be awsrded throbgh a compétitive
application procass under criteria crealed by the division
and that o funds shal) be expended from this item in the
AA object class for the compensalion of stale tmployees
for such program; and provided further, that nohyith-
slanding any general or special lsw to the contrary, for the
puspase of aceommodating fiming discrepancies between
the receipt of revenups and zelated expanditures, the com-
missioner may incyr expenses aud the comptroller may
certify for payment the amounts not to exceed the [ower
of this autherfzation o the most recent revenue astimale.
a5 reparted in flie state aceounting system . . .. . 5,060,000

SECTION 2. Chapter 183 of the General Laws is hereby
amended by ingerting alter seciion 6C the fullowing section:—

Seetion 6D. Every mortgage and assignment of mortgage
seeured by residontial property, as defined in section [ of
chapter 255E, preseated for recotd, in which a mortgage broket,
as defined in said section 1 of said chapter 255E, is involved shali
contain or have endorsed upon it the name, post office address and
license mumber of the mortgage broker and, if applicable, the
mortgage loan originator, as defined in section t of chapter 255F,
responsible for placing the mortgage loan with the mortgagee
This endorsement, or notation that no mortgage broker or mort-
gage loan otiginator was involved in the mortgage, if known, shall
be recorded as part of the mortgape or assignment of mortgage.
Failwe o comply with this section shall not affect the validity of
any mortgage or the recording of any morigage or assignment of
maottgage.

SECTION 3. Section 63A of said chapter 183, as so appearing,
is hereby amended by inserting after the word “interest”, in line 2,
the following words;—, change an adjustable o1 variable rate to a
fixed rate.

SECTION 4. Said section 63A of sald chapter 183, as so
appearing, i hereby further amended by stiiking out, in line 44,
the words “one-lalf of”

SECTION 5. Chapter 184 of the General Laws is hereby
amended by inserting after section 1 7B the following seetion:—
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Section 17B%  No morigagee who makes 4 loan to g Tirst-fime
lione loan bortower, to be secured by a mortgage on ownet-
occupied, 1 to 4 family real estate in the commenwealth, shall
make & subprimue loan at a variable or adjustable tate of interest
unless the mortgagor affivmatively opte in writing for the variable
or adjustable rate subprime loan and recsives certification from a
couaselor with a third-party nonprofit organization that the mort-
gagor bas received counseling in person on the advizability of the
Joan rangaction; provided further that said third party nonprofit
organization shall have been approved by: (1) the Uuited States
Department of Housing and Urban Development; (2) a housing
financing agency of the eommenwealth; (3) the Massachusetts
Homeowneaship Collaborative; (4) o1 the regulatory agency which
has jurisdiction ove! the creditor The commissioner shall main-
tain a list of approved counseling programs. At o1 before closing
sych a loan, the mortzagee shall obiain evidence that the mori-
gagor has completed an approved counseling program. If such
subprime mottgage loan is made by a mortgagee in violation of
this section, {he variable or adjustable rate terms of the loan shal
not be enforceable and the mortgagee shall only be enititled to col-
Ject an interest rate eqnal to the lesser of the original interest tate,
incliding any discounted rate, or the curent adjusted interest rate

throughout the 1emaining term of the loan  The commissioner of

banks shall issus directives o1 ghidelines or adopt regulations to
administer and cany out this section and to furthier define the
tetns used in this section,

SECTION 6 Section 13 of chapter 186 of the General Laws,
as appeeting in the 2006 Official Bdition, is hereby amended by

inseriing after the word “transfer”, in line 17, the following:

word:— , foreclosure.

SECTION 7 Said chapter 186, is hereby fiuther amended by
inselting after section 13 the fallowing seetion—

Section §3JA. Upon a foreclosure of residential real property
pursuant to chaptet 244, a tenant, occtipying a dwelling vnit nnder
an unexpitad term for years or a fease for a definite team ia effect
at the time of the foreclosute by sale, shall be deemed a tenant at
will. Foreelosure shall not affeet the fenancy agreement of a
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tenant whose rettal payment is subsidized under siate o1 federal
faw

SECTION 8. Chapter 244 of the General Laws is hereby
amended by inserting afler section 35 the following section--

Section 33A. (a) Any morigrgor of 1esidential 1eal property
located in the commonwealth consisting of a dwelling house with
accominodations for 4 or less separate houselolds and oceupied in
whole or in part by the mortgagol, shall have a 90 day :ight to
cure a default of a required payment as provided in such residen-
tial mortgage or note secuted by such residential real property by

full payment of all amounts that are due without acceleration of

the maturity of the unpaid balance of such mortgage. The sight to
cwe a default of a 1equired payment shall be granted no more than
10 times during the term of such morigage note.

(b) The mortgages, m anyone holding thetennder, shall not
accelerate maturity of the unpaid balance of such mortgage oblig-
ation or otherwise exforce the mortgage because of a defanit con-
sisting of the mortpagor’s failme to moke any such payment in
subsection {a) by any method authorized by this chapter or any
other law nntil at least 90 days after the date a written notice is
given by the mortgngee to the morlgagor.

Said notice shail be deerned o be deliveted to the mortgagor

when delivered to the mortgagor or when mailed to the morzagor

at the mortgagor’s address last known to the mortgagee oz anyone
holding thereunder.

(¢} The notice required in subsection {b) shali inform the mart-
gagor of the following:—

{1) the nature of the default claimed on such mortgage of resi-
dential teal property and of the mortgagor's right to cure the
default by paying the sum of moncy vequired to eure ihe default;

(2) the date by which the mortgago: shall cure the default to
avoid acceleration, a foreclosute o1 othet action to seize the home,
wlich date shall not be less than 90 days after service of the
notice and the name, addtess and local o1 teil fise telephone
tumber of o person to whom the payment or tendet shall be made;

{2) that, if the mortgagor does not cure the default by the date
specified, the mottgagee, or anyone holding thereunder, may takc

ADD 000007




2087 HGOUSE — Na., 4308 5

36
a7
38
13
40
4]
42
43
44
45
46
47
43
49
50
51
52
53
54
55
56
57
S8
59
60
01
62
63
64
65
&6
67
68
69
70
71
T2

sieps to terminate the mortgagor’s ownership in the property by a
foreclosure proceeding o1 other action to seize the home;

(4) the name and address of the morigagee, or anyone holding
thereunder, and the (slephone number of a 1epresentative of the
morfgagee whom the mortgagor may contact if the mortgagor
disagrees with the mortgagee’s assertion that a default hasg
occurred or the cortectness of the motgagee’s calowlation of the
araount requited to cure the default;

(5} the name of any cwrent and former morigage broker or
morigage loan originator for such morlgage note securing the
residential property; and

(6) that the mortgagor may be eligible for assistance from the
Massachusctts Housing Finance Agency and the division of banks
and the local or tofl fiee telephone numbers the mortgagor may
call to request this assistance.

(d} To cuare a defsult prior to geceleration under this section, a
mostgager shall not be required to pay any chaige, fee, or penalty
attrivutable to the exetcise of the right to cure a default. The

mortgagor shall pay late fees as allowed pwsuant to section 59 of

chapter 183 and per-diem interest to eure such defauit. The moit-
gagor shalt not be Kable for any attorneys’ fees relating to the
mortgagar’s default that are incwired by the mortgagee or anyone
holding theteunder prior to or during the period set forth in the
notice requited by this section The mortgagee, or anyons holding
thercuuder, may also provide for reinstatement of the pote after
the 90 day nofice to cure has ended

{e}) A copy of the noticc required by this section and an affi-
davit demonstrating complisnce with this seclion shall be filed by
the multgagee, or anyone Lolding therennder, in any action or pro-
ceeding to forcelose on such residential 1eal property

(§) A copy of the notice required by this section shall also be
filed by the mortgagee, or anyone holding thereunder, with the
commissioner of banks Additionally, if the resideatial property
sccuring the mottgage loan is sold at a foreclosure sale, fhe mort-
gagee, ot anyone holding thereunder, shall ndtify ths commis-
sioner of bauks, in wiiting, of the date of the forcclosare sale and
the purchase price obtained at the sale

AT:D Q00008
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SECTION 9. Section 2 of chapter 2558 of the General Laws,
as appeating in the 2006 Official Edition, is herehy amended by
striking out, in luoes 34 to 39, inclusive, the words ©, or to any
norprofit agency ot corporation incoipoiated under the baws of
the commonwealth for the purpose of assisting low to moderate
income households in the purchase ar rehahilitation of family resi-
dences of four units or less and which holds tax-exempt status
granted under the provisions of Seefion 501{e)(3) or 501(c)M of
the Internal Revenne Code™.

SECIION 10. Section 8 of said chapter 255E, s so appearing,
is heteby amended by striking ont the third pazagraph and
insexting in place thereof the following 7 pangraphsi-—

The commissioner shall inspect a licensee’s relevant recerds
and evidenee of compliance with the provisions of this chapier o1
any nile or regulation issued heveunder and with any ofher law,
rule or regulation applicable to the condust of the business fo
which it is licensed under this chapter. For the purposes of such
ingpection, said commissioner o1 a 1epresentative of the commis-
stoner shall have aceess to the offices and place af business,
books, accounts, papers, records and files of all such licensees.
Said commissioner, and any person designated by him, may
require the attendance and testimony of any person whom the
commissioner deems necessary relative to the conduct and opera-
tion of such business The total cost for any such inspection,
which shall be paid by the licensee within 30 days after the receipt
of an invoice thercfore, shall be in agccordance with fees deter-
mined annuafty by the commissione: of administration pursuant to
section 3B of chapter 7, including expenses for necessary travel
cutside the commonwealth for the purposes of conducting such
inspeetions.

Duriug the course of such ingpection a mortgage lender that has
made 50 o more home mortgage loans in the last calendar year
shall be examined for its compliance with fair lending laws
ncluding but not {imited to the requirements of the federal Equat
Credit Opportunity Act, Home Morigage Disolosure Act, and the
Predatory Home Loan Practices Aet  Such examinztion shali also
include an evalualion of such niortgage lender’s: fa) origination of
foans and other effoits to assist low and moderate income resi-
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dents, without distinction, fo be able to acquire or to remain in
affordable housing at rates and terms that are Teasonable consid-
ering the lendes’s histogy with simdlarly sitvated bortowets, the
availability of mortgage loan products suitable for such bor-
rowers, and consistency with safe and sound business practices
{b} otigination of loans and other efforts to assist low and mod-
erafe incoine residents’ abilily to acquite ot to remain in sfford-
able housing; (c) origination of loans that show an undue
concentration and a systematic paltern of lending resulting in the
losg of affordable housing nnits; (d) efforts working with delin-
quent residential mortgage customers to facilitate a resofution of

the delinquency; and (g} other efforts, including public notice of

the scheduling of examinations znd the right of interested parties
to submit written comtnents relative to any stich examination to
the commissioner, as, in the judgment of the commissioner, 1ea-
sonably bear upan the extent to which a mortgage lender is com-
plying with the requirements of fair lending laws and helping to
meet the mortgage loan credit needs of cormuaities in the com-
monwealth

Upan the completion of such examination, the commissioner
shell prepare a written evaluation of such lender’s record of per-
formanee, which skall be open to public inspection upon request
and said written evatuaifon shall include: (a) the assessment fac-
tors utilized to determine the mortgage lender’s descriptive rating;
{b) the commissione1’s conclusions with respect to sach such
assessment factor; (c) a discussion of the faets supporting such
comclysions; and (d) the mortgage lender's descriptive 1ating and
the basis therefor.

Based ypon such examination, the mottgage lender shall be
assigued one of the fellowing descripiive ratings: (a) outstanding
record of performiance in meeting the mortzage loan credit heeds
of conumunities in the commonwealtly; (b) high satisfactorv record
of pezformance in meeting the mortgage loan credit needs of com-
munities in the commonwealtly (¢) satisfactoty recoid of perfor-
tnance in meeting the mortgage loan credit needs of communities
in the commonwealtl; (d) needs to imptove record of performance
in meeting the mortgage foan aredit needs of communities in the
commonwealth; ot (¢) substantial noncompHance in mesting the
mortgage loan credit needs of commumities in the commonwealth,
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Notwithstanding the foregoing, the commissioner may establish
an alternative examination procedure for any mottgage lender,
which, as of the most recent examination, has been assigned a
rating of outstanding or high satisfactary for its recard of perfor-
mance in meeling its conmumuunity mostgage loan credit needs.

In considering an application from a licensed mortgage lender
for a renewal of a license wnder this chapter, the commissioser
shall consider, but shall not be limited to, the record of perfor-
mance of any such lander in accordance with this section. Said
record of performance may be the basis for the denial of any such
rencwsal application.

For the purposes of this section, no mortgage lender may
include a laan origination or loan purchase for consideration as
patt of {ts examination under this section if another mortgage
lender ¢laims the same loan origindtion or purchasc for its review
witder this section ot undert section 14 of chapter 167.

The commissioner shall adept regulations implementing the
reqquirements of this section

SECTION 11. Section 10 of said chapter 2558, as so
appeating, is hereby amended by stitking out the fiest sentence
and inserting In place tiereof the following sentence:— Whoever
violates any pravision of seotion 2 or any rule or regulation made
thereunder by the commissioner shall be punished by a fine of not
more thas $2,000 or by imprisonment for not more than 2 and
cre-half years in a house of carrection o by imprisonment for not
more than 5 years in the state prison, o1 by both such fine and
imprisoniment.

SECTION 12. The General Laws ate ltereby amended by
ingerting after chapter 255E the following chapter:—

CHAPTER 2551,
LICENSING OF MORTGAGE LOAN ORIGINATORS.

Sestion |  As used in this chapter, the follewing wotds shall,
unless the context otherwise requires, have the following mean-
ingg:—

“Commissioner”, the commissionsr of hanks.
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“Division”, the division of banks.

“Entity”, a person o1 entity t(hat is 2 licenses undet
chapter 255E, as reguiated by the division.

“Moitgage loan originator’, a netural person whor— (2) is
employed by cr associated with | and not more than 1 entity; and
{b} nepotiates, solicits, arranges, provides or accepts iesidential
morigage loan applicetions, o1 assists consumets in completing
such applications, except that employees whose responsibilities
are Hmited to clerical and admintstrative tasks and who do not
solicit borrowers, accept applications, or negotiate the ferms of
residential mortgage foans on behalf of the employer shal) not be
considered mortgage loan otiginators and do not require ticenses.

“Mortgage loan”, a loan or an extension of credit, inctuding,
but not limited to, an extension of credit pursuant fo & contract or
ant assigned confract for the sale of goods ov services, made to a
natural persen, the proceeds of which are to be used primarily for
personal, family or houschold purposes, and which is secured
wholly ot partially by a mertgage on residential property.

“Residential propetty”, teal propeity located in the cominon-
wenlth having thereon a dwelling house with accommodations for
4 or lass separate households and eceupied, or to be oceupied, in
whole or in patt by the obligor on the mortgage debt.

Section 2. No natural person shail act as a tmortgage loan origi-
nator unless such person has fitst obtained a mestgage loan origi-~
naton ficense from the comniissioner. A nahmal person who meets
the definition of a miortgage loan originator prior to enaciment of
this chapter shall file an applicaiior, comply with all the require-
ments of this ehapter and obtain a license from the commissioner
within 180 days of the enactment of this chapter without being
required to gomply with subsection (5) of section 3. An entity
shall not knpwingty-employ or 1efain a mortgage loan originator
unless the morfgage loan originator is licensed under this chapter

Section 3. (a) The application for a mortgage loan originator
license shall be in the form prescribed by the commissioner and
shiall contain the name, addtess and license number of the entity
with whom a mortgage toan oiiginator is or will be employed ot
associated with and olher information as the commissioner may
require, including evidenee of compliance with subsection (b).
The application shall alsc include a description of the sctivitics of

ADD 000012




iB

48
49
50
51
52
53
it
55
56
57
58
58
G0
61
62
63
64
65
66
67
68
6%
7
71
72
73
T4
75
16
17
78
79
80
81
82
g3
34
85
86
g7

HOUSE — No. 4306 10ctobsr

ihe applicant, m such detail and for such perlods as the commis-
siener may requite, and such fuither infoimation as the copamis-
sioner may require The commissioner may require a background
investigation of each applicant for a mortgage loan originator
license by means of fingerprint checks by the ciiminal history
systems board pursuaui to section 172 of chapter 6, and the
Federal Buteau of Tnvestigation for state and national eriminal
history records checks. The information obtainad thereby may be
used by the commissioner to determine the applicant's eligibility
for licensing unde1 this chapter. Receipt of criminal history
record infoimation by a private entity is prohibited. Each applica-
tion For a license sball be accamplished by an investigation fee.
Investigation and iicense fees shall be detexmined annually by the
secretary of edministration nnder the provisions of seetion 3B of
chapter 7, provided, that such total annual fees shall be no less
than $300.

(b) An applicant shall have completed a residential mortgage
lending comse, apnroved by the division, not tater than the 2 yeat
period immediately preceding the date of the application.

Section 4. If the commissioner finds that the financial resporn-
sibilily, character, reputation, integrity and general fitness of the
applicant is such &5 to warrant belief' that the applicant will act
honestly, fairly, soundly and efficlently in the public intevest,
congsistent with the purposes of this chapter, the commissioner
shall issue the applicant 2 license to engage in the business of a
mortgage loan originator upon payment of the regnired fees. If
the commissioner shall not so find, or if the applicant's crimiual
history demonsteates any felony criminal couvictians or other con-
victions or admissions to sufficient facts involving fieud or if the
applicant kas had any adverse oivil judgments involving fraudu-
lont dealings, the commissioner shall 120t issue a license and shall
notify the applicant of the denial, Within 20 days theresffer, the
comunissioner shall enter upon the division's records a written
decision and findings containing the 1easons supporiing the denial
and shall forthwith give wiitten uotice thereof by registered mail
to the applicant  Within 30 days after receipt of such notice, the
applicant may seek judicial review of the denial in accordance
with section 14 of chapter 30A -

Section 5 A mortgage loan criginator may tiansaet business
only for an employing entity Each original license issued to a
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mottgage loan originator rwst be provided to and maintained by
the employing entity at the entity’s main office. If the employ-
ment of a mortgage loan originator is terminated, the entity shall
return the mottgage loan orginalor's license to the division within
5 business days afte: texmization. The reason for termination
shall be given in a format determined in rules and repulations of
the commissioner For a petiod of | year afier the fetmination of
employment, the mortgage loan originator may request the
re-assignment of the license to another entity by submitting an
application to the division, along with a {eo established by the
division by tule. The return of the licenss of any mortgage loan
originator to the diviston that is not re-assigned to another entity
terminates the tight of the moitgage loan eriginator to engage in
any 1esidential mortgapge loan origination activity until division
procedmes have been followed to reactivate such license. The
license of any mortgage loan miginator that has been returmied to
the division and oot re-assigned to another endity within 1 year of
tenuination of employment shall be cancelled

Each license shall state the name of the mortgapge loan origi-
uator licenses and tho name and main office address of the entity
cmploying such mortgage loan originator

The commissioner may establish an expedited re-assignment

process of a mortgage loan originator's license to another entity if

the Teason for such re-assignment is direcily 1elated fo increased
responsibitities o1 compensation

The commissioner may adopt, amend or repeal rules and regu-
iations to aid in the administration and enforcement of this
chapter

Scetion 6 Each application for a license shall be accompanied
by an investigation fee. Investigation and licenss fecs shall be
determined annually by the secretary of administration under
section 3B of chapter 7 provided !hat such total antual fees shall
be no less than $500. The licenss of o morlgage loan ciginator
shall expire annually. Each licensee, shall annually, on ar before »
date to be determined by the commissioner, submit a lcense
renewal epplication  Said license renewal apphication shail be an
a form prescribed by the commissioner, signed under the pains
and penalties of petjury, containing such infoimation as the com-
missioner may require, including evidence satisfactory to the
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comnmisstoner that the lcensee has completed at least § bours of
residential morigage lending continning cducation courses
approved by the division during the 12 months immediately pre-
ceding license renewal. Failure of the licensee to satisfy the con-
tinving education 1equitement shail render the mottgage loan
originator ineligible for renewal and such license shall be deemed
fo be inaclive. A mortgage loan originator neglecting to file such
application or failing to amend the same within 15 days of notice
from the commissioner directing the same shall be deemed inac-
tive Inagtive mortgage loan originatois are prohibited from
engaging in business as a mortgage loan originator.

Section 7 The commissioner may suspend, tevoke or refuse to
tengw any license issugd pursuant to this chapter if the commis-
sioner finds that=— (1) the licensee has violated this chapter or
aiy rule o1 regulation adepted hereunder, or any other law appiic-
able to the conduct of its business; (2) any fact or condition exists
which, if it had existed at the time of the original application for
such license, would have wananted the commissionet in refusing
to issue such license; or (3) the ficensee Lias committed any frand,
misappropriated funds or misrepresented any of the material par-
ticulars of a mortgage foan transaction.

Except as provided in section 8, no license shall be revoked or
suspended except afier notice and a hearing thereon putsuont to
chapter 30A, Any oider issned pursvant to this section shall be
subject to judicial review in nccordance with section 14 of said
clrapter 30A

A licensee may sutrender a license by delivering to the com-
missioner written notice that it herelry surrenders such license, but
snch surzender shall not afiect the civil or ctiminal liability of the
licensee far acts committed before such smyender

Section 8 (1) If the commissioner determines, after giving
notice ot and opportunity for a hearing, that a licensee has

engaged in an act o1 practice constituting a violatlen of 2 provi- |

sion of this chapter or a Tule, regulation or order hexeunder, the
commissioner may order such licensee to cense and desist from
such unlawful act or practice and take such affiumative action as
in the commissionet’s judgment will affect the purposes of-this
chaptler. ,

(b) M the comunissioner makes written findings of fact that the
piblic interest will be irreparably harmed by delay in issning an
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order nnder subsecton (a) the comnmissioner may issue a tempo-
1ary ceass and desist order Upon the entry of a fewpolary cease
and desist order, the commissioner shall prompily notify, in
wiiting, the licensee and the employing entity affected theieby
that such ordet has been so enteted, tha icasons therefore, and that
withitt 20 days after the receipf of a written request from such
licensee, the matier will be scheduled for hearing to determine
whether such temporary order shali become permanent and final.
If no such hearing is requested and none is ordered by the com-
missionzt, the order shall remain in cffeet until it iz modified or
vagated by the sommissioner. If a hearing is requested or ordered,
the commissioner, after giving notice of and opportunity for a
hearing to the licensez and the empioying entity subject to said
order shall, by written findings of fact and conclusions of law,
vaeate, modify or make penmanent the cxder.

{¢) No order undet this section, except an order issued pursuant
to subsection {b), may be entered without prior notice of and
oppoitunity for a hearing. The commissioner may vacats or
modify an order under tbis section upon finding that the condi-
tions which required such an order have changed and that it is in
the public interes! to so vacale or modify

Auny otder issued pursuant to this section shall be subject to
judicial review in accordance with section 14 of chapter 304,

Section 9. The commissioner may enforce the provistons of

this chapter, or restrain any viclations thereof, by filing a civil
aclion in any court of competent juisdiction.

Seetiont 10 Whoever violates any provision of section 2 or
any rule or regulation thereunder by the commissionsr shall be
punished by 2 fine of not more than $2,000 or by imprisonment
for npt more than 2 and one-half yeoars in a house of correction or
by imprisonment for not mose thas 5 yeais in the state piison or
by both such fine and imprisonment, Each day such violation
oceurs or continues shall be deemed a separate offense. The
penalty provision of this section shall be in nddition to amy other
law applicable to a liceusee ot other person for violating section 2
or any tule o1 repulation made thercunder

Section 11. (a) Whenever the commissionet finds that any
litensee or exempt person under section 2 has violated this
chapter or any rule or regulation adopted thereunder, or any other
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iaw of the commonwealth applicable to the conduct of a mortgage
loan etiginator on residential property in the commonwealih, the
comumnissioner may, by order, in addition to any other action autho-
rized under this chapter ot azy wile or regulation made thereunder,
impose a pemalty upon the person which shall not exceed $5,000
for exch violation up to a maximum of $100,000 for such viola-
tion plus the costs of investigation The commissioner may
impose a penalty which shall not exceed $5,000 for each violation
of this chapter, ot any tule ¢r regulation adopted thersundet, by a
person ofher than a licenses, plus the costs of investigation.

() Nothing in this section shall limit the right of any individual
or entity who has been injured as a result of any violation of this
chapter hy a licensee, or any person-other than a licenses, to bring
an action fo recover damages or restilution in a court of competent
jurisdiction

(¢) Any findings or order jssued by the commissioner pursuant
to this section ghail he subject to 1eview as provided in
chapter 30A.

Section 12. (a) Whenever the copunissioner determines that
any petsott has, direetly or inditsctly, violated any section of this
ehaptet or sny rule or regulation adopted thereunder, applicabls to
the conduct of & morigage loan originator on residential property
in the commonwealih, or any ovder issued by the commissioner
urder this chapter or any wrilten agreement entered between ths
ficensse and the commissioner, the commissionet may seive upon
that peison a written notice of infention:—

(1) to prohibit the person from performing in the capacity of a
principal employse on behalf of any licensee for a period of time
that the commissioner considers necessary; '

(2) to prohibit the persou from applying for or obtaining a
license from the commissione: for a period up to 36 months

following the effective date af an order issued under -

subsection (b) ot (c}; or

(3) to prohibit the person from any further participation, in any
manner, 3s a mortgage loan otiginator in the commomnwealth or to
prohibit the person from being employed by, an agent of, a1 oper-
ating on behalf of a licensee under this chapter ot any other busi-
niess which requires a license from the commissioner.
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(b) A wriften notice issued under subsection () shall contain a
weiiten statement of the facts that support the prohibition and shall
giva nalice of an opportunity for a hearing to be held thereon. The
haaring shall be fixed for a date not maze than 30 days after fhe
date of service upon the commissioner of the request for a
heating. If the person fails to submit a request for a hearing
within 20 days of service of notice under subsection (a), or other-
wise fuils to appear in petson or by a duly authorized representa-
tive, the party shall be consideied to have consented to the
issuamee of an order of prohibition in accordanee with the notice.

fc) In the event of the consent under subscction (b}, or if afier s

‘heating the commissioner finds that any of the grounds spacified

in the notice huve been established, the commissioner may issue
an order of prohibition in accetdance with subsection (z) as the
commissioner finds appropriate.

{d) An order issued under subseetion (b} or (¢) shall be effec-
tive upon service upon the person. The comymissioner shall also
setve a copy of the order upon the licensee of which the person is
an employee or on whose behalf the person is petforming. The
order shail 1emain in effeet apd enforceable until it is modified,
terminated, suspended, or set aside by the commissioner or a court
of comypetent jurisdiction.

(e) Except as consenfed to in writing by the commissioncr, sny
person who, pursiant to an order issued under subsestion (b) or
(¢}, has been prohibited from participating in whole o1 in part as a
mortgage loan originator may not, while the order is in effect,
continue or commence to peifom in the capaeity of 8 mertgage
loan griginator, or otherwise participate in any manner, if so pro-
hibited by order of the commissionel, in the conduct of the affairs
ofr—

(1) any licensee under this chapter;

(2) any other bnsiness which requites a ticense fiom the
cormnissioner; or -

{3} anry bunk, zs defined nndcr section 1 of chapter 167 or any
subsidiary thereof

Section 13. The commissioner may suspend, revoke or tefuse
to renew the liconse of the entity employing any licensed mort-
gage originator if said commissiorer finds that; (a) the entity
knew or should have knows that the mortgage loan originator has
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violeted this chapter o1 any rule or regulation adopted hereunder,
o1 any other law applicable to the conduct of its husiness; (b) the
entity knew of any fact or condition to exist which, if it had
existed at the time of the original application for such ticense,

would have warranted the cammissioner in refusing to issue such.
licenss; (c) the mortgage loan originator has committed any

fiaud, misappropriated funds or mistepresented any of the mate-
tial partiulars of & mortgage loan transaction approved by the
ehitity; ot (d) has failed to comply with the repoiting requirements
sef forth in section 15.

Section 14. Bach licensee shall, when ditected by the comniis-
sioner, permit the commnissiones ot a duly authorized representa-
tive o inspeet its relevant 1ecords znd evidence of compliance
with the provisions of this chapter ot auy m'le a1 regalation issued
hercunder and with any other law, rule and regulation applicable
to the conduct of a mortgage loan otiginator Heensed undet this
chapler.

Section 15. An enfify employing any licensed mortgage origi-
npior shall annually tepott the following to the comrissioner of
banks:— (1) the total numbet of loans originated by all such
licensees; (2) the geographic distribution of such loans; (3) the
mumber of defavlts of such loans; and (4) any suchk other informa-
tion the commissioner may tequire consistent with the provisions
of this chapter.

SECTIION 13, The division of banks, in consultation with the
city of Boston, the department of housing and community devel-
vpment, the Massachuseits Housing Finnnce Agency and the
Massachusetts Bankers Association, shail develop a pilot program
to identify best practices for financial jnstitutions to provide first
time homebuyer loans, to provide for forsclosure prevention for
at-risk homeowners, and to assist approved counseling programs
with in-person counseling pursunant to section 17BY% of
chapter 184 of the General Laws, as provided for in item 7006-
0011 in section 1.

Such pilot program, shall also provide for best lending and bor-
rovwing practices for consumers and mortgagees in cities or towns
with: (1) honsing units within low ot moderate income census
tracts as defined by the United States census bureag; or {2) kigh
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foreclosure activity as messured by residential foreclasure peti-
tions filed over the total numbet of 1 to 4 family housing units
within suclt city or town Such guidelines and counseling shall
provide for best practices that— attain a minimal dsk of high
cost lending; have a demonstrated ability to aveid foreclosures;
have a demonstiated record of pricing fhat ensures uniformity of
lending; avoid a disparity of pricing in low and moderate income
tensus tracts; and maintain foreclosure prevenfion practices that
meect of exceed standards met by govermment sponsored enter-
pIises.

Such pilet program shall also provide for foreclosuze ltnining Lo
10 or more forsclosnre education centers for counseling and assis-
tance to ownet ocoupied 1 to 4 family dwellings ia such geo-
graphic areas

On or befote Decctiber 31, 2008 the division of banks shall
report the results of such pilot program to the general court.

SECTION 14 The division of banks shall maintain a forcclo-
sure database that shall inchude, but not be limited fo, foreclosure
activity by mortgage lenders, niottpage holders and mortgage
servicers, as well as the mottgage brokers and loan originators
who placed these mortgage loass in the commonwealth, including
informatiou refative to the original mottpagee, and any subsequent
assignee. Based on the information 1eeeived, the commissioner of
banks shall produce a 1eport at least annually to lrack develop-
ments and trends of mortgage foreclosure on residential property
in the commonwealth, ineluding but not limited to, an analysis of
the pre-foreelosure noticss submitted to the commissioner com-
pared to the final forcclosure notices, and any trends or patieins
telative to the geographic location of the residential moperties,
and interest 1ates. The repart shall be available to the public upon
request, shall be filed with the joint commitiee on financial serv-
ices and the commissioner shall make it available in any other
manner that the commissionter may choose,

SECTION 15. Section 5 shall take effect on Decembes 31,
2007,
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SECTION 16. Section 8 shell apply to all mortgages of tesi-
dential tsal propetty located in the commonwealth consisiing of a
dwelling house with accommodations for 4 or less separate house-
holds and occupied in whole or in patt by the morigagor which
segures a loan before, on or after the effective date of'said section;
ptovided, that said section § shall not apply to such morigages
accelerated or whose statutory condition has been voided under
the tezms of the mottgage to socurg the note, prior to the effective
date of ssction 35A of chapter 244 of the Genetal Laws

SECTION 17. Scetion 12 shall take effect oot May 1, 2008,

This Decoment Has Been Printed On 100% Recycled Paper,
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REPORT OF THE MORTGAGE SUMMIT

Recommended Solutions to Preven¥ Foreclosures and to Ensure
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Executive Summary

In response to rising foreclosures both locally and nationally, increasing evidence
of mortgage fraud, and other developinents in the mortgage market, the Commissioner of
Banks convened a Mortgage Summit in November 2006 with participants from
government, non-profit, and the mortgage lending industries to develop a foreclosire
prevention strategy. From this Summit, two Working Groups were formed ir December
2006 and began meeting in January 2007: one looking at rules and enforcement and the
second focusing on consumer education and foreclosure assistance. The purpose of the
Working Groups was to take the ideas of the Summit and develop concrete
reconinendations to both help consumers confronted with the loss of their homes as well
as to address longer-term issues affecting communities across the Corunonwealth of
Massachnsetts.

This report summarizes the recommendations of the Working Groups and is
intended to be used by all stakeholders, inclnding legislators, regulators, law
enforcement, the mortgage lending industry, community and non-profit groups, and
others to help address the rising anmber of subprime and nontraditional mortgage loans,
growing evidence of mortgage fraud, and the subsequent rise in foreclosures in
Massachusetts.

Below is a summary of some of the recommendations in this report:
e Criminalize the act of mortgage fraud.

e Support the multi-state licensing system for mortgage lenders and brokers
being developed by the Conference of State Bank Supervisors,

» Raise the standards for applicants to become licensed as a mortgage lender
or mortgage broker,

e Prohibit abusive foreclosure rescue schemes

e Increase enforcement resources at the Division of Banks to supervise

existing mortgage leaders and brokers aud, if applicable, inortgage loan
originators,

¢ Implement changes to the foreclosure process t¢ better protect consumers,
including a required Notice of Intention to Foreclose, during which no
additional fees could accrue, and a right to cure provision to provide a
consumer the opportunity to pay all payments in default.

e Stop unfair and deceptive marketing and advertising practices.

» Recommend guidance to clarify that borrowers should be qualified based
on their ability to repay a loan at a fully-indexed rate, particularly non-
fully amortizing mortgages or so-called Hybrid adjustable rate mortgages.

o Increase funding for pre- and post-purchase homebuyer counseling,

s Create a dedicated website devoted to financial education resources in
Massachusetis,

¢ Increase support and resources for foreclosure prevention counseling and
intervention to help consumers facing the loss of their homes.

¢ Encourage lender forbearance as an altemative to foreclosure,
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¢ Develop a foreclosure intervention mortgage program for those persons at
risk of foreclosure who couldd stil qualify for financing with flexible terms
and credit enhancements.

Implementing the recommendations in this report may inveolve State or federal
legislation or regulation. In addition, regulators, law enforcement officials, financial
institutions, regulated entities, community and non-profit groups, as well as consumers

-themselves all have a role in preventing mortgage abuses. Some recommendations
identify funding needs while others identify education programs.

Despite differences of opinion on some of the recommendations or the means to
implement them, the participants of the Working Groups are all committed to do what
they can to address the growing problems facing consumers and communities across
Massachusetts,
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SECTION | 1

Background and Format of Report

During 2006, the Commonwealth’s real estate market started to cool and interest
rates began to rise. These factors contributed significantly to the first substantial rise i
foreclosure filings in many years in both Massachusetts and nationally, Factors such as
slowing home sales, the upward re-pricing of adjustable rate mortgages, declining cquity
positions, and reduced opportunities to consolidate existing home mortgage and
consumer credit debt into lower monthly payments have significantly challenged many
homeowners. In addition, the seasoning of a growing number of subprime loans,
nontraditional mortgage loans, and instances of mortgage fraud have also contributed to
the increase in foreclosures.

In an effort to address the increasing number of mortgage foreclosures across
Massachusetts, Commissioner of Banks Steven L. Antonakes called a Mortgage Summit
inNovember 2006 with the stated purpose of bringing together a cross-section of
stakeholders to develop a statewide foreclosure prevention strategy that would put into
place lasting meastires to help consumers confronted with the loss of their homes,

The full day long Mortgage Summit was attended by 49 individuals representing
29 divergent organizations and included vepresentatives of the banking, credit union,
mortgage lender, and mortgage broker indnstries; representatives from varied non-profit
organizations, inclnding numetous groups that focus primarily on matters related to
housing, fair lending, and foreclosure prevention; and representatives of city, state, and
federal governments,

Following the Mortgage Summit, the Division of Banks established two Working
Groups and solicited the voluntary participation of summit participants and other
interested parties. The first Working Group was charged with focusing on “Rules and
Enforcement”. The second Working Group was tasked with concentrating on “Consumer
Education and Foreclosure Assistance”.

Staffed with 25 to 30 participants eacli, the Working Groups began meeting in
January 2007. Since that time, each Working Group met nearly every two weeks at the
Division of Banks for generally two to three hours at a time, |n addition, subcommittces
were formed that met on their own to develop ideas and recommendations.

The pages that follow lay out specific recommendations for consideration by
policy makers, regulators, legislators, industry, non-profit organizations, and other
interested parties.

While the meetings of the Working Groups were facilitated by and this report was
produced by pevsonnel of the Division of Banks, the recommendations that follow
represent those of the individuals assigned to the Working Groups. It should also be
noted that not ail of the participants agreed with each of the recommendations included
here. The recommendations in this report, however, were either agreed to unanimously
or by a signiticant majority of Working Group members.

The Division of Banks would [ike to express its appreciation to all of the
individuals that gave substantially of their time, Their hard work and dedication is
evidenced in the pages that follow,
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SECTION | 2
. Mortgage Summit Agenda

Mortgage Summit
November 14, 2006

Agenda
8:30 a.m. Coffee and Registration
9:00 a.m. Welcome and Introductions

9:15 a.m, Division of Banks and Office of the Attorney General:
Update and Cherview of Recent Actions

945 a,m, Roundtable Discussion: Rules and Enfotcetnent

Potential Discussion Topics: Regulatory Oversight & Legislation
Guidelines / Best Practices
Suitability / Ability to Repay

[1:00 a.m. Break

11:15a.m.  Review of Foreclosure Trends

Julia Reade, Senior Researeh Associate, Federal Reserve Bank of Boston

[1:45a.m.  Foreclosure Prevention & Intervention Strategies

LaRayne Hebert, Distriet Director, NeighborWorks America
12:15p.m.  Lunch

[:00 p.m. Roundtable Discussion: Education and Outreach

Potential Discussion Topics: Pre-Closing Education
Post-Closing Education
Qutreach Initiatives

2:00 p.m, Roundtable Discussion: Foreclosure Assistance
Potential Discussion Topics: Fareclosure Counseling
Funding
Post Foreclosure / Reestablishing Credit
3:00 p.m, Wrap Up and Next Steps

3:30 p.m. Adjourn
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ifl. Mortgage Summit Attendeess
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Cffice of the Attorney Generat

Massachusetts Mortgage Association
tMassachusetts Division of Banks

Boston Community Capital

Freddie Mac

Massachusefls Division of Banks

Ecumenical Social Action Committes
Homeowners Options for Massachusetts Elders
Federal Reserve Bank of Boston
Massachusstts Mortgage Bankers Association
Massachusetts Bankers Association

Qffice of Consumer Affairs & Business Regulation
Homeowners Oplions for Massachusetts Elders
Office of Consumer Affairs & Business Regulation
Citizens' Housing and Planning Association
Massachusetis Carmmunily & Banking Coungil
Massachusetts Affordable Housing Alliance
Federal Reserva Bank of Boston

National Consumer Law Center

Federal Home Loan Bank of Boston
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V. Members of the Working Group on Rules and

Enforcement

Rafael Abislaiman
Jon Auger
W, David Brennan
Thomas Callahan
Jim Campen
Mary Ann Clancy
Bill Cotter
Kavin M. Cuff
James M, Demers
Chris Dunn
Mark L, Fisher
Ginnhy Harnilton
Jack Hamifton
Kevin F. Kiley
Denise M. Leonard.
Barry J. McCarter
James McGaugh
Peter - Milewski
Richard QOlson
Andrew Qlszowy
Judith P, Pfeffer
Robert Pulster
Leonard F, Raymond
Julia Reade
Kathleen C, Schreck
Odetle Williamson

Facilitated by:

Staff Assistance:

international institute of Greater Lawranze
Middlesex Savings Bank

Cape Cod Five Cents Savings Bank
Massachusetts Afferdable Housing Aliance
Fair Housing Center of Greater Beston
Massachusetts Credit Union League

Baoston Department of Neighborhcod Development
Massachusetts Mortgage Bankers Association
New England Financial Services Association
South Shore Savings Bank

Winchester Co-operative Bank

Fair Housing Center of Greater Boston
Medway Co-operative Bank

Massachusetts Bankers Association
Massachusetis Mortgage Assaciation

Hyde Park Savings Bank

Citigroup Inc.

Massachuselts Housirg Finance Agency
Boslon Community Capital

Federal Reserve Bank of Bostan
Westborough Bank

Ecumenical Social Action Committee
Homeowner Options for Massachuselts Elders
Federal Reserve Bank of Boston

Morigage Network, Inc,

National Consumer Law Center

David I. Cotney, Division of Banks

Alicia Flanagan, Division of Banks
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V.  Members of the Working Group on Consumer
Education and Foreclosure Assistance

Massachusetts Affordable Housing Aliiarce
HarborOne Credit Union

Federal Reserve Bank of Boston

Financial Education Associates, Inc.

Federal Deposit Insurance Corporation
Massachuselts Housing Finance Agency
Boston Private Bank & Trust Company
Massachusetls Housing Partnership
NelghborWorks America

Central Bank

NeighborWorks Amarica

Spillane Consulting Associates

Arlington Community Trabajando

Cape Cod Cooperative Bank

Wainwright Bank

HSBC

Ecumenical Social Action Committee
Braintree Cooperative Bank

Homeowner Options for Massachuseits Elders
Federal Reserve Bank of Boston

Community & Enterprise Davelopment Center, Northern.
Essex Community Coliege

Massachusetts Bankers Association
Homeowner Options for Massachuselts Eiders
Citizens' Housing and Planning Association
Massachusetts Community & Banking Council
Massachusetts Affordable Housing Alliance
Federal Home Loan Bank of Baston

Lawrence Community\Works

John M. Prendergast, Division of Banks

LaTanya M. Arnold
Jameas W, Blake
Prahal Chakrabarti
Jacqueline Cooper
Tim Delessio
Lisa Fiandaca
Aida Franquiz
Gina Govoni
WMarty Gruer
Donna Haynes
LaRayne Hebert
Catherine Jones
Ana Luna
WMary Lees Miller
Mary Moura
Ranald Pugliesa
Rabert Pulster
Steven Quigley
Leonard F. Raymond
Jufia Raade
Mayte Rivera
Jon Skarin
Nancy D. Suilivan
Janna Tetreauit
Kathleen Tuliberg
Cortina Vann
Kenneth A. Willis
Juan P. Bonilla

Facilitated by:

Staff Assistance:

Alicia Flanagan, Division of Banks
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Vl. Recommendations of the Rules & Enforcement
Working Group
The Rules & Enforcement Working Group was formed to examine more deeply
structural issues concerning the regulation and supervision of the mortgage industry and

the rules applicable to mortgage transactions, the foreclosure process in Massachusetts, as
well as the enforcement tools available to regulatory and law enforcement agencies.

The Wotking Group met first in early January and reviewed the issues that arose
during the Mortgage Summit, These included: regulatory oversight and licensing
requirements, existing statutes and regulatiors and additional recommended
requirements, industry guidelines and best practices, suitability and ability to repay
standards, and the foreclosure process in Massachusetts. -

Based on the issues before it, the Working Group divided itself into the following
five committees:

e Barriers to Entry

s Data & Research

¢ Yoreclosure Process
e [epislative Issues

s Products and Practices
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Barriers fo Enfry

Thete was a strong consensus among both consumer and indunstry representatives
that the barriers to entry for licensed mortgage lenders and mortgage brokers shouid be
revisited, When the licensing of mortgage iendets and mottgage brokers was first
- implemented in 1992', the bazriers to entry were set purposefully low to reflect existing
businesses that had been in business years before licensing and to enconrage competition
and allow for the greatest consumer choice, However, recent enforcement actions by the
Division of Banks and the Office of the Attorney General, an increase in foreclosure
filings, and a dramatic increase in the number of licensees and a continued increase in
applications to operate as a mortgage lender or a mortgage broker have raised the
possibility that the barriers, which have changed little in the last 15 years, are now too
low,

While there were only about 150 licensed mortgage lenders and mortgage brokers
in 1992, today there are avet 2,000, In addition, the Division of Banks receives 8 to 10
new applications each week, or nearly 500 per year. There has not been an
accompanying increase in resources at the Division to supervise this growing trend. In
addition, many of the new entrants over the last several years have minimal experience in
the mortgage industry and, especially for mortgage brokers, very little net worth to
absorb financial stress. This results in an increased risk for problems and violations after
licensure.

To address these issues, the Working Group offers the following
recommendations:

Increase the Net Worth/Bonding Requirements for Mortgage
Lenders and Brokers

All applicants for a mortgage lender or mortgage broker license must demonstrate
“financial responsibility”. To ensure financial responsibility, the Division of Banks
reviews personal and business financia! statements, perscenal and corporate tax returns, as
well as personal credit report information. In addition, for mortgage lendevs, there is
currently a $100,000 minimum adjusted net worth requireinent after excluding certain
disallowed assets. However, a mortgage lender may substitute a surety bond for no
greater than $75,000 so long as the net worth and bond together are at least $100,000.
Consequently, 2 mortgage lender can be licensed in Massachusetts with an adjusted net
worth as little as $25,000. Similar to the fees for mortgage brokers and lenders, the net
wotth requirements have not changed since 1992,

For mortgage brokers, there is no minimum net worth requirement set in statute
and an applicant for a license need only show that they have a minimum positive adjusted
net worth.

The effect of these requirements is that & mortgage lender or broker can operate in
Massachusetts on a thinly capitalized basis. In addition, with such little financial
commitment requiced, an applicant has very little financial risk. While most companies
operate with significantly more than the minimum required net worth, companies at the

! See G.L. c. 2558,
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margin are unable to absorb losses or other market pressures, In eddition, there could be
very little capital or assets left for consumers who suffer harm.

The Working Group recommends setting net sorth requirements for mortgage
brokers and increasing net worth requirements for imortgage lenders. The Division
should examine the requirements in other states to set a requirement at the upper end of
the spectrum of what is currently required, In addition, the Division should establish a
bonding or surety requirement so that there is some residual value for consumers that
have been harmed to seek redress in the event that no other form of restitution exists.

increase the License and Examination Fees for Morigage
Lenders and Brokers

Fees for mortgage lenders and brokers have not changed in the last 15 years.
Currently, the annual license fee for mortgage brokers is $500 while a mortgage lender is
$1,000 per year. A per branch fee of $50 per location is also assessed to all licensees, 1n
addition, the Division of Banks charges a per diem examination fee of $220 per examiner
for each examination. At the time these fees were first imposed, they were meant to pay
for the costs of supervision for the Division. However, inflation bas eroded the value of
these fees.

At a minimum, these fees should be raised to acconnt for the rise in inflation.
Using the Consumer Price Index (CPI) the license fees set in 1992 in today’s dollars
would egual $750 per year for a mortgage broker, $1,500 per year for a mortgage lender,
and $75 per branch location per year, Increases above the rate of inflation could also be
considered, However, the Working Group’s recommendation is contingent upon these
frcreased fees being devoled to an increase in enforcement rescurces at the Division of
Banks. As noted above, staffing at the Division has not kept pace with the rapid growth
in the nomber of licensees. Without additional resources, the Division will be unable to
appropriately supervise the mortgage industry for the increasing instances of mortgage
fraud and unfair and deceptive practices. Any increase in fees should be used for
investigative, enforcement, and supervisory staffing purposes and to fund foreclosure
prevention efforts.

Long-term, a visk-based assessment system shouid be developed. Similar to the
risk-based assessment system that was irplemented for banks and credit unions in 1997,
such an assessment would be imposed on an annual basis to replace existing license and
examination fees and should reflect the full costs of supervision for the Division.

Increase the Expetience and Education Requirements for
Mortgage Lenders and Brokers

The Division’s licensing regulations for mortgage brokers and fenders require that
“An Applicant shall demonstrate to the Commissioner’s satisfaction that the Applicant,
and its applicable officers and emplayees, possess the necessary educational and business
expetience to engage in the business of a mortgage lender” or “mortgage broker™®. The
Division’s Regulatory Bulletin 5.1-102 requircs that an applicant for a mortgage broker
ot lender license must possess a minimum of one year of experience working in the

1209 CMR 42.03(2)(d) and 42.06(2)().
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mortgage industry, However, applicants with less than one year may substitute up to six
months experience with the completion of a formal course of training.

Given the highly complex nature of the mortgage industry in general, and
Massachusetts laws and regulations in particulat, it is vnlikely that anyone can gain a
sufficient understanding of ail the requirements in one year. While most licensees have a
clear understanding of the industry standards, many new entrants possess minimal
expetience and can obtain a license to work with consumers in what is likely the most
significant financial transaction of their lives. A mortgage broker or lender should not be
given a license to operate in Massachusetts until they have a demonstrated knowledge
and understanding of ali the complexities of mortgage lending.

The Working Group recominends thai the experieitce requirements for
morigage lenders be rafsed te a minimum of five years and the requirements for
morigage brokers be raised o a minimum of three years.

Licensing of Mortgage Loan Originators

While a mortgage broker or mortgage lender must obtain a license at the company
level, employees of the broker or fender are not required to be licensed in Massachisetts.
Loan originator licensing is a growing phenomenon nationaily, with over 20 states now
requiring either the licensing or registration of mortgage originators in some form,

A major concern in the mortgage lending process is the relationship between the
borrower and the mortgage originator. With growing instances of mortgage fraud, there
is currently an inadequate meehanisim to be able to track mortgage originators and to
prevent rogue employees from moving from one company to another. In addition, there
are no testing or education requirements for mortgage originators to work in
Massachusetts. In states that require Yicensing of mortgage originators, there are usually
some types of education and coutinuing education requirements to ensure that originators
are fully informed on all of the obiigations in Massachusetts,

Although not unanimous, and strongly opposed by the banking community, the
majority of the Working Group supports the concept of licensing of mortgage loan
originators, There are currently five bills pending that would require either licensing or
registration of originators. The Working Group does not endorse any specific bill but
does urge the Legislature to consider the following in its deliberations:

s The bill should ensure that the employing lender or broker remains fully
accountable for the actions of its employees. A license given to a mortgage
originator should not absolve the company from performing due diligence on
prospective emmployees or from ensuring that its originators adhere to all
policies and requirements.

e The bill inust address issues of “portability”, meaning that an originator
should not have the ability to take their license with thein wherever they work.
Rather, the employer should be required to report the reasons for leaving to
the Division and an originator should be required to apply for reinstatement at
a new employer.
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e The bill should grant the Division of Banks full enforcement authority over
originators with the same ability to suspend or ban individuals as it has for
mortgage brokers and lenders.

s The bili should ensure that the mandate is fully funded. There will be start-up
costs associated with licensing an estimated 30,000 to 40,000 mortgage
originators in Massachusetts. In addition, additional resources will be
required at the Division fo supervise these entities. Licensing fees for
mortgage originators should cover the costs of supervision and be devoted to
increasing the Division’s resources.

As noted above, the recommendation to suppert the licensing of mortgage loan
originators was not unanimous. Most of the banking members felt strongly that
originator Heensing did not directly target the issue of foreclosures in the short-term and
could be used as a marketing tool against exempt institutions.

Remove the Non-Profit Exemption

Shortly after the passage of Chapter 255E and the licensing of mortgage lenders
and brokers in 1992, an exemption was added for non-profit entities assisting low~ and
moderate-income borrowers to purchase or refinance a home. Working Group
participants, particularly consumer group representatives, believed that although there
was a burden associated with obtaining a license, non-profit ovganizations should be heid
to the same experience and education requirements as for-profit companies. In addition,
it was feared that the designation as a non-profit under Section 501{c){(3) or 501{c){4) of
the Internal Revenue Code could also be used as a loophole by some entities.

DOther Issues Considered

In addition to the above recommendations, the Working Group also considered a
suggestion by the banking community to impose a 180 day moratorium on issuing
mortgage broker and mortgage lender licenses. The proponents of the moratorium stated
that the establishment of a moratortum would give the Division, the Legislature, and the
Patrick Administration time to evaluate curtent market practices, and to identify instances
of consumer frand or unfaiv and deceptive practices. The majority of the Working Group
did not support the moratorivin believing that it would not have any short-term or long-
tertn impact on foreclosures since, presumably, no one applying for a license would bear
responsibitity for the current increase in foreclosures.
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Data & Research

One of the difficulties in measuting the foreclosure problem is the lack of reliable
data. While there are studies published and headlines announcing increasing
foreclosures, most statistics cite foreclosure filings, not actual foreclosures. Many
homeowners that recelve notice of a foreclosure are able to avoid foreclosure, either
through paying off the amount iz default, restructuring the existing loan, or by selling
their house prior to foreclosure, However, once a foreclosure ocours, the transfer of title
is recorded at the Registry of Deeds. Because most mortgages are sold in the secondary
market, nearly all the loan servicers or note holders are not the lender of record, In
addition, there is no record on either the original mortgage or other filing of who the
broker was in the transaction. Consequently, it is very difficult to quantify and track
which lenders or brokers originate mortgages that are most likely to end in foteclosure.

The Werking Group recommends the following initiatives to aid in teacking
foreclosure data, analyze trends, and take appropriate action when warranted;

Create mandatory pre-forecélosure and foreclosure filing
notices, with a copy to the Division of Banks.

In order to accurately measure and analyze foreclosure trends, basic iuformation
needs to be collected. In order to accomplish this, the Working Group recommends the
following:

¢ A copy of the notice filed at the commencement of a foreclosure proceeding
{pre-foreclosure notice) should be filed with the Division of Banks which
includes basic information, including the name of the botrower, the propecty
address, the mortgage holder, the mortgage servicer, if applicable, the original
fendet, and, if applicable, the licensed originator (see also the
recommendation below under Foreclosure Process which would create a
separate Notice of Intention to Foreclose).

e A copy of the final recorded foreclosure should be filed with the Division of
Banks, This notice should inclide, in addition to the basic information above,
the following: the name of the broker or mortgage originator, if applicable;
whether it is a residential, one-to-four family or multi-family property; and
whether the property is owner-ocoupied. Other information may also be
inclnded, including the type of mortgage, interest rate, ete.

In developing the notices above, various sources should be reviewed to determine
what information is currently collected and availgble that could be easily incorporated.

The establishment of a foreclosure database

Using the data from the pre-foreclosure and foreclosure filings, an accurate and
timely database of foreclosure information should be created, The data would be utilized
to “red flag” any peak foreclosure activity by a particular lender, broker, ot servicer, at
any given time, In addition, there would move reliable data from which to Took at trends
actoss industries. )
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A filing fee for each pre-foreclosure and foreciosure filing
The holder or servicer of a mortgage should be required to pay a filing fee to
cover the costs of administration of the notices and for the establishment of the
foreclosure database. The fee should be sufficient to cover all start-up and ongoing

opetational costs of monitoring these trends.
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Foreclosurs Process

Each foreclosure of a residential mortgage is a personal, social and financial
tragedy for the household facing foreclosure. The loss of a home represents the loss of a
family’s shelter and its most precious financial resource. Foreclosures also have a
destabilizing effect on the neighborhood in which the homes are located due to
homeowner turnover and because absentee speculators may replace the families who
were forced from the homes.

Some believe that Massachusetts laws lack basic protections for homeowners
facing foreclosure. Most other states have incorporated some form of homeowner
protection in their foreclosure laws. However, Massachusetts foreclosure laws have
changed little since their enactment in 1857.°

Four problems with existing Massachusetts law stand out:

e Massachusetts homeowners get inadequate notice of a foreclosure sale before
the sale occurs. The only pre-foreclosure notice required by Massachusetts
law may be sent as few as 14 days before the sale.

¢ Massachusetts law does not include a right to cure a default to prevent
foreclosure. Unlike many states, Massachusetts does not allow a homeowner
to avoid forectosure by paying missed payments and atlowable costs, This
means that some Massachusetts homeowners lose their homes even though
they can pay their lenders the entire amount they are in default.

e Massachusetts law allows foreclosure sales without a priot counrt proceeding.
Many homeowners iay have defenses to foreclosure including that no default
has occurred or that the mortgage was obtained by fraud, nnfair lending
practices, or other scam. Unlike tenants facing eviction, Massachusetts
homeowners have 1o court hearing in which to raise these defenses. Once a
foreclosure sale 1s completed, the defenses are cut off by law.

¢ Massachusetts homeowners get no notice of what happens at the foreclosure
sale of their home. There is no requirement that a lender inform 2 homeowner
of the results of a foreclosure sale, including who buys their property, the
amount paid, or whether the hommeowner is entitled to any of the proceeds of
the sale, Unscrupulous lenders use this to retain excess sale proceeds
unlawfully or to inflate sale fees and costs.

Given the current foreclosure situation, Massachusetts foreclosure laws and
procedures need to be updated to incorporate more protections for struggling
homeowners. However, any changes to current statutes should also recognize that, in
some cases, forcclosure is necessary so that a lender can preserve the asset (the home) it
has in its portfolio. .

Based on the above issues, the Working Group offers the following
recommendations to improve the foreclosure process by granting consumers additional
rights:

dstat, 1857¢,33§ 1.
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Notlce of Intention to Foreclose

Many consumer advocates have noted that, along with the rise of foreclosure
filings in Massachusetts, mortgage servicers and other mortgage holders have
significantly decreased the time it takes to foreclose on a property. To address this issue,
the Working Group recomimends that a notice of intention to foreclose be givento a
homeowner under the following terms:

e Notice must be provided 90 days before the residential mortgage is
accelerzted,

o The notice mnst contain information about the right to cure.
o No attorney fees or other costs may be charged during this period.

Ideally, such a notice would be accompanied by a listing of resources that
consurners could contact for information on how to address their problems. A statewide
network of certified or approved counselors could assist consumers facing foreclosure.
In order to accomplish this, there would have to be some means of creating an approved
list of counselors, either through the Department of Housing and Community
Development or some other agency. In addition, there would have to be a funding
mechanism to offset the costs of some of these services. There are bills that have been
filed during the current legislative session that would create a fund to be administered by
the Department of Housing and Community Development that would provide grants to
non-profit agencies for the purposes of assisting consumers facing foreclosure, This
could be a means to achieve this objective.

Right to Cure the Default

The Working Group felt that it was important to offer consumers facing
foreclosure the right to cure the default. This is particutarly true for consumers that first
learn that they are in default and facing foreclosure who present a payment to the lender,
only to learn that there are additional fees payable to bring the mortgage out of default.
During the 90-day “notice of intention to foreciose” noted above, no additional fees could
be charged. In addition, after the expiration of the 90-day period, only “reasonable™
attorney fees should be imposed. Consumers should have the right to cure a default up to
one hour prior to the scheduled beginning of a foreclosure sale.

Post Sale Procadure

As noted above, although a consumet may be entitled to any residual value from
the sale of a property after foreclosure, there is no obligation to notify the consumer of
their rights. Some servicers have sent notices of the disposition of the property to the
consumer at their last known address, being the property which was foreclosed upon.

The Working Group recommends that a lender should be required to give a consumer that
has been foreclosed upon a notice af sale ov disposition of the property. Ata minimum,
the notice should:

¢ Give the former homeowner notice of the foreclosure sale details.

s Notice of sale or disposition should list the amount of money received and
how it was distributed, and if the former homeowner is entitled to any surplus.
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s Give a full accounting of the costs and fees associated with the sale.

In addition, best cfforts should be mads to identify an accurate address to send the
post-foreclostre notice.

Cther Issues Considered

The Working Group was unable to come to a consensus around a suggestion that
Massachusetts provide a judicial review of residential foreclosures. Mottgages or deeds
of teust are foreclosed judicially by statute or custom in 23 states or territories.” Under a
judictal review system, a homeowner of a residential property (owner-occupied, 1 to 4
family dwelling) can raise all available defenses to the contract or the foreclosure. In
effect, the holder of the mortgage would have to file an action and obtain a judgmant to
foreclose,

Although some believe judicial review would give consumers added protections,
other members of the Working Group worried that the added time and cost of pursuing a
foreclosure through a judicial review process could increase the risks and therefore the
costs of mortgage credit for all Massachusetts conswmers. Others dispute whether a
judicial process would, in fact, significantly increase the cost of foreclosing on a
mortgage. The impact of a judicial review process is also unclear, including the length of
delay and the additiona! cost or administrative burden on the court system.

* Delaware, Fiorida, Guam, Iawati, illinois, Indiana, lowa, Kansas, Kentneky, Louisiaua, Maine,
Nebraska, New Jersey, New Mexico, New York, North Daketa, Ohio, Oklahoma, Pennsylvania, Puerto
Rico, South Careling, South Dakota, aud Wisconsin, In addition, in Maryland, the pracess is supervised by
the court; North Carolina requires a hearing before a clerk.
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L egisiative Issues

In addition to legislative issues specific to other committees, the Legislative
Comimnittee looked at several other legislative options. The Working Group recommends
that the following issues be pursued through legislative changes:

IMulfi-State Licensing System for Mortgage Brokers and
Lenders

The Working Group strongly supports the efforts by the Division of Banks
working with the Conference of State Bank Supervisors (CSBS) to develop a national
mortgage licensing system that will provide uniform licensing applications for residential
mortgage lenders and mortgage brokers, as well as a central repository of information
about licensing and public enforcement actions,

With mortgage fraud on the rise both nationally and locally, unfortunately,
companies and individuals can perpetrate fraud in one state and, even after being caught,
set up in another state with little chance of detection. The national licensing system will
assist regulators to prevent fraud and to prevent problem entities and individuals from
obtaining a license.

Legislation has been introduced in Massachusetts (H1028) by the House
Chairman of the Joint Committee on Financial Services, Ronald Mariano to anthorize the
Division to participate in the multi-state licensing system and to conduct national
criminal baekground checks on all license applicants and current licensees using
fingerpvint data through the Federal Bureau of Investigation, The Working Group
strongly supports this legislation and the multi-siaie licensing system.

Although not opposed to the multi-state licensing system, one group stated that
certain issues such as fees and privacy should be more thoroughly addsessed prior to
implementing the system. It should be noted that CSBS has announced the creation of an
Industry Advisory Council to address industry concerns such as these.

Criminalization of Mortgage Fraud

Mortgage fraud is among the fastest growing white collar crimes of this decade.
It is a trend quickly sweeping through the country that can impact the financial health of
families, property values and industry reputations. Mortgage fraud reports nearly
doubled between 2003 and 2004 according to a U.S. Treasury Department study last
November of suspicious activity veports filed by financial institutions. More than $1
billion in suspected frandulent mortgages were reported to the Federal Bureau of
Investigation in 2005, This amount sepresents a $429 million increase. A concern
exists relative to fraud which has slipped tirough the real estate boom and that is
surfacing now,

Mortgage fraud generally relates to a mortgage transaction involving a purposeful
misrepresentation of various factors in the process for the benefit of one or more parties.
Most often, such transactions involve the misrepresentation of property appraisals, hoine

3 SAR Activity Revisw— By the Mumbers (Tssue 6, May 2006).
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values and the credit worthiness of buyers. In essence, someone lies or misrepresents a
fact on a statement that a lender uses to make a loan,

Mortgage fraud manifests itself primarily in two ways: frand for housing and
fraud for profit. Fraud for housing represents the bulk of the aumber of instances of
fraud and is petpetrated by the borrower in order to obtain a mortgage. Because there is
an intention to repay the loan, there are few losses associated with this type of mortgage
fraud, On the other hand, fraud for profit is perpetrated by one or more individuals for
the purpose of extracting some type of value out of the transaction. This could involve
property flipping, money laundering, or otiter ¢crimes. In addition, a faulty or fake
appraisal is at the basis of many fraudnlent transactions, Valuations may be subjective
but frand is not. Many appraisers feel pressured to overstate their valuations to continue
to receive assigmments by brokers, lendersand real estate agents, Finally, some mortgage
lenders and brokers have purposely steered customers, often those with low-incomes or
with limited English speaking abilities, into loans they cannot afford, by using misleading
tactics,

Misrepresentations of any size not only hurt the borrowers, but also the industry,
the economy, the real estate market and specific neighborhoods. Passing laws that punish
the crime of mortgage fraud and aggressively prosecuting those individuals may help to
slow or stop its growth.

Georgia was the fivst State int the nation to enact a law specifically criminelizing
mortgage fraud and allowing scam artists to be charged with racketeering. Arizona,
Colorado, Mississippi, New Jersey, Oklahoma, Texas and Utah are considering laws that
would make mortgage fraud a specific crime. Only four states, Utah, Michigan, North
Carolina and Arkansas, make it illegal to force appraisers into making false valuations.

Massachusetts currently does not have a mortgage fraud statute. In addition,
current fraud statutes are inadequate to completely address the magnitude of this issue.

Summary of Recommendations

The thrnst of this recommendation is to make it a crime to commit nortgage
fraud. Those who commit fraud in the mortgage process need move than a slap on the
wrist and should be vigorously prosecuted. The issue centers around accountability,
deterrence and punishment. The proposed provisions seek to:

+  Clarify what constitutes fraud in the mortgage industry, including patterns of
such fraud, and the making of fraud a felony;

e Clarify specific actions that constitute fraud within the appraisal process and
¢liminate the manipulation of appraisals;

e Provide prosescutors with the flexibility nccessary to try cases more efficiently
because mortgage frand can overlap many jurisdictions;

o Grant authority to the District Attorneys and to the Attorney General to
conduct investigations and to prosecute mortgage fraud cases;

+ Hold homebuyers at the same level of punishment and culpability as other
players involved in fraudulent transactions;
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e Pemit forfetture of zlf real and personal property involved in & fraudulent
mortgage transaction;

e Result in a penalty of up to 10 years imprisonment andfor a $50,000.00 fine
for violations; and

e Result ina penzity of up to 20 years imprisonment and/or a $500,000.00 fine
for multiple cases of mortgage fraud,

Foreclosure Rescue Schemes

The dramatic rise in forsclosures in Massachusstts and across the nation has also
resulted in the growth of so-called mortgage or foreclosire rescue schemes, Foreclosurs
rescue fraud is simply another type of real estate-related fraud. The Office of the
Attorney General has taken a keen interest in protecting consumers from these scheines.
The Attorney General filed two civil enforcement actions in the fall of 2006 to stop
foreclosure rescue schemes, one against a Brockton attorney and another against a Nocth
Shore mortgage broker, and another civil action in the spring of 2007 against nineteen
defendants, including mortgage brokers, a real estate company and closing attorneys,

There are two common types of Toreclosure rescue schemes: distressed property
consultants and distress property purchasers. Distressed propetty consultants offer
phantom help to homeowners in distress, typically promising to “buy them time” or “save
the home” by negotiating with the homeowners’ creditors. In exchange for s fee that
ranges from $1,000 to §2,500, the distressed property consultant does little or nothing and
essentially abandons the homeowner to a fate that might have been prevented with
professional intervention.

Distressed property purchasers fead homeowners to sign over the deed to their
property by telling them they can stay in their home and pay rent until they get back on
their feet financially, often promising that the home will be held in trust for their benefit.
Many homeowners do not realize they are selling their home to the “rescuer,” and most
receive no financial berefit from the transaction, even when their equity in the property is
greater than what they owe. Commonly, the homeowners’ rental payments are much
higher than their mortgage payments. Using a variety of devices, the “rescuer” ultimately
strips the home of iis equity, often by selling it to a third party and the homeowner ends
up facing eviction.

Summary of Proposed Legislation

The Working Group recominends proposed legislation to protect homeowners
wheit dealing with distressed property consultants and property purchasers. With
corrective legislation, hail out consultants would be required to detail all of their services
in a clearly written contract and permit homeowners to cancel anytime before all services
have been performed. The provisions seek to:

s Require distressed property consultants to provide homeowners with a written
contract listing all services;

s Require the consultant contract to contain a right to cancel at any time;
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Prohibit the consuitant from receiving any compensation until all services
have been performed;

Reguire purchasers to provide homeowners with a written contract that lists
the terms of the sale and makes it clear that the home is actually being sold;
Permit the homeowner to cancel the sales contract for five business days after
it is signed;

Require the purchaser to make a detertination that the homeowner has the
ability to make rental payments and to buy the home back prior to the sale; i

Require the purchaser to pay the homeowner at least 82% of the fair market
value of the home at the time title is transferred;

Permit the homeowner who remains in the home under a rental agreement to
cancel the rental agreement at any time;

Require the purchaser to record the purchase contract with the county recorder
of deeds so that any subsequent purchaser is put on notice; and

Mandate that a violation of these provisions is a violation of the consumer
protection laws.
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Producis & Pracfices

During the past several years the evoiution of risk-based pricing and subprime
lending has presented consumers with tremendous choices and opporiunities, However,
the improved access to credit that has resulted from innovative nontraditional and
subprime mortgage products has not come without both cost and eonsequences.

Risk-based pricing provides an intended fair cost of borrowing to higher-risk
consumers who would not otherwise qualify for conventional mortgage financing, The
dramatic increase In delinguencies and foreclosuves that has resulted from increased
subprime lending activity demonstrates the severe consequences for many borrowers that
have taken out these loans. There is also fear of the potential effects of high foreciosure
rates on certain communities, especially low- and moderate-income neighborhoods with
high concentrations of immigrant or minority boreowers, where foreclosure rates are the
highest.

In reviewing existing product choices and industry practices, the variety of
opinions emerged at both the committee and Working Group levels. Lenders feel that
existing requirements ave sufficient and that additional limitations could hurt borrowets
by restricting or limiting product choices. Restrictive guidelines could result in the
unintended consequences of needy and deserving borrowers being denied access to
credit. There is also a belief that existing guidelines and requirements should be enforced
by fully staffed and funded regulators and law enforcement before any new statutory or
regulatory requirements are imposed.

Housing agencies, credit counseling organizations, and consumer advocacy
organizations argue that uniform, standard loan underwriting criteria or “suitability”
standards would result in equitable and fair access to credit, fair pricing and an
appropriateness of product for all borrowers and support sustainable homeownership.
There is also the belief that proper regulation of loan products and processes will level
the playing field for quality lenders who already follow the rules and engage ins ethical
and fair lending practices.

As an overarching theme of the Working Group, it was agreed that it sheuld be ¢
Sundamental geal of all parties in a morigage transaction that borrowers only obtaln
loans they can reasonably be expected to repuy bused on il information available at
the time the foan is made and that all borrowers undersiand the terms of the loan.

The following are recommendations by the Working Group to gnide industry
practices and the development or adaptation of mortgage products:

Subprime, Nontraditional Mortgage, and Hybrid ARM Product

Lending Guidance Should Be Applicable to All Types of

Lenders

It was agreed that there is a specific subset of mortgage products that appear to be
at the center of the mortgage fending and foreclosuce erisis, including: subprime loans,
nontraditional loans (including interest-only toans and payment option ARMSs) and short-
term teaser rate Hybrid ARMs (including 2/28 & 3/27).
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On Cctober 4, 2006, the Board of Governors of the Federal Reserve Svstern, the
Federal Deposit Insurance Corporation, the Office of the Comptroller of the Currency,
the Office of Thrift Supervision, and the National Credit Union Administration (the
Agencies) issued an interagency guidance relative to nontraditicnal mortgage product
risks. (Nontraditional mortgage products inciude interest-only mortgages and payment
option ARMs, or other mortgage products that do not fully amortize.) This interagency
guidance applies to all banks and their subsidiaries, bank holding companies and their
nonbank subsidiaries, savings associations and their subsidiariss, savings and loan
holding companies and their subsidiaries, and credit unions. The guidance addresses
many of the concerns noted above with regavd to nontraditional mortgages, including
documentaticn of income, ability to repay, and “payment shock™.

Payments on nontraditional loans can increase significantly when the loans begin
to amortize. Commonly referred to as “payment shock,” this is of particular concern for
payment option ARMSs where the borrower makes minimum payments that may result in
negative amortization, Under the guidance, lenders should analyze a borrower’s ability
to repay the debt by final maturity at the fully-indexed rate. This analysts should not be
based on an over-reliance of credit scoves as a substitute for income verification in the
underwriting process.

The Gnidance also states that lenders should clearly disclose the risks that
borrowers may assume in a nontraditional mortgage product. In addition to apprising
consurers of the benefits of nontraditional mortgage products, providers should take
appropriate steps to alert consumers to the risks of these products, including the
likelihood of increased future payment obligations.

Recognizing that the federal interagency guidance does not cover a majority of
non-bank entities originating loans in the Commonwealth, the Division of Banks, in
cooperation with the Conference of State Bank Supervisors (CSBS) and the American
Association of Residential Mortgage Regulators (AARMR), developed parallel guidance
for licensed mortgage brokers and mertgage lenders in Massachusetts, The Guidance
was issued in proposed format for comments on November 14, 2006, and became final in
the form of a Regulatory Bulletin on January 2, 2607°. The guidance adopted by the
Agencies and the Division helps to promote the uniform application of consumer
protections for all borrowers,

- While the nontraditional mortgage guidance goes a tong way in addressing
abusive practices associated with these products, the guidance does not address so called
Hybrid ARM products, including 2/28 and 2/27 loans. Under these fully-amortizing
products, a very low initial fixed rate for 2 or 3 yeas is followed by an adjustable rate
period of 27 or 28 years. Similar to nontraditional mortgage products, there is a
significant payment shock associated with these products, In addition, a prepayment
penalty that extends beyond the teaser rate fixed period prevents many consnmers from
refinancing into a more conventional fixed rate or adjustable rate produect,

To address these concerns, the Agencies released a proposed Statement on
Subprime Mortzage Lending (Statement) on March 2, 2007, Similar to the nontraditional

% See Regulatory Bulletin 5.1-103, “Guidance on Nontraditional Mortgage Product Risks”.
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mortgage guidance, the Statement would apply to afl state and federally chartered banks
and credit unions and their nonbank subsidiaries. The proposed Statement addresses the
issues raised above relative to the risks of these Hybrid ARM products. Osce firalized,
the Worlidng Group sirongly encourages the Division to issue a parallel Statement or
gaidance o licensed morigage brokers and lenders to ensure a level playing field and
that censumers recelve the full protections of tie Statesment,

Steering borrowers to higher cost Hoansl when they may quaiify
for lower costs loans is inappropriate.

One potential way to address this would be for all loan applications originated
with the intent to be sold in the secondary market be first submitted to automated
underwriting systems, (for example, Freddie Mac or Fannie Mae) prior to recoinmending
a nontraditional or subprime mortgage product. If a borrower is eligible for traditional
conventional financing using automated underwriting, such a product with applicable
terms and conditions should be presented along with other financing options. This would
allow the borrower to make an informed choice betsveen various mortgage financing
options.

Stop Unfair and Deceptive Marketing Practices

The Division of Banks, the (Hfice of Consumer Affairs, and the Office of the
Attorney General should increase their current efforts to collaborate and identify false,
deceptive, or misleading advertising practices, including offers for “easy credit” or “low-
cost credit”. These agencies should wark with fending proups, trade associations, and
consumet groups to develop a code of conduct for advertising. In addition, these
agencies should consider convening a meeting of the editorial boards of the major media
outlets, including print, broadecast, and electronic, to draw attention to the advertisements
placed with their organizations and to remind them of their obligation to police the
content of advertisements. Finally, the agencies should use their enforcement authority to
go after anyone using unfair or deceptive marketing practices.

It should be noted that Representative Kevin G. Honan has filed a bill (H1227) on
behalf of Boston Mayor Thomas Menino that would define certain unfair and deceptive
advertising practices.

Require Anti-tying Disclosure by Real Estate Brokers

The Division of Banks, the Office of Consumer Affairs, and the Board of
Registration of Real Estate Brokers & Salespersons should work together to review the
practices of real estate brokers and salespersons that refer clients to mortgage lenders and
brokers. Some of those real estate brokers are part of a “captive” organization, meaning
an affiliated mortgage company or mortgage brokerage firm offers mortgage financing to
clients of rezl estate brokers. Even with independent reat estaie brokers, there may be
incentives to refer elients to a particufar lender or broker. Notice or disclosure should be
given to home buying consumers that the purchase of a home is not contingent on
arranging financing through any specific lender ov broker referred by the Realtor,

ADD 000047
25




sECTioN | 8

Addﬁti@nai Recommendations

In addition to the ebove recommendations, the Working Group also offers the
fellowing suggestions:

©  Pre-payment penalties should not be charged after the initial reset period of an
ARM product.

s Full, simple, and clear disclosure of all the features of the foan that might
aftect the monthly payment and borrower equity, should be provided.

= Full, simple, and clear disclosure of the incremental cost of each of the risk
layering features of the approved {ean should be provided.

s Changes in loan terms at ot just prior to closing that adversely affect the
hotrower by increasing costs, fees, or rates or changing other terims are
inappropriate and should be considered predatory.

¢ Require that the name and license number of the mortgage broker be added to
the mortgage so that it becomes a public record.

e Require alf licensed mortgage lenders and mortgage brokers to report through
the annual veport to the Division of Banks the number of loans that they
originated that went into foreciosnre.

o Require all licensed mortgage lenders and mortgage brokers to report through
the annual report to the Division of Banks the number of loans oviginated in
Massachusetts that meet the definition of a high APR lean (HAL) under the
Home Mortgage Diselosure Aet ([-IMDA)7 and the percentage of all loans
originated in Massachusetts that are HALs.

e Based on the HAL data reported by mortgage lenders and mortgage
brokers, consideration should be given to the following:

l. Ifthe majority of a lender’s or broker’s business are HALs, the
fender or broker must disclose this to the customer in writing,
along with information that better pricing and terms may be
available from another lender,

2. Ifthe majority of a mortgage lender’s or broker’ closed loan
business is defined as HALs, a separate license designation could
identify them as a High APR lender or broker. This High APR
identification would also have to appear in all advertising.

Other Issues Considered

The Working Group diseussed the concépts of “suitability” and “fiduciary duty”,
This standard is a familiar practice in the securities industty, where brokers have a
fiduciary duoty to their client. Basically, a suitability standard would require a lender to

7 Under HMDA, lenders are required to report the spread between the APR on the loan and the comparable
Treasury vate If the spread exceeds three percentage points on a first lien and five percentage points on a
second lien mortgage. These loans are sometimes referred fo as “High APR” loans or “Higher-Priced”
Icans, This is not to be confused with a “high cost home mortgage loan” as defined under G.L. ¢. 183C.
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only make a loan to a borrower so long as the product was suitable based on an
evaluation of the barrower's individual civcumstances and needs. Consumer advocates
argue that a suitability standard would not be overly burdensome and is appropriate to
ensure that a consumer is not steered to a product that is efearly unsuitable for him or her.
Many lenders contend that a suitability standard is far too subjective and could in fact
restrict credit to many bocrowers, particularly members of protected classes who are
some of the very borrowers a suitability standard is meant to protect. There was a lack of
consensus, therefore on what to recomimend regarding the concept of suitability.
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Vil. Recommendatiions of the Consumer Education &
Foreclosure Assistance Working Group

After the Moitgage Summit, the Consumer Education & Foreclosure Assistance
Working Group was tasked with taking the comments froin the Sumimit to draft more
gpecific recommendations. Specifically, the Working Group was responsible for issues
such as: homebuyer and homeowner education and counseling, effective means for
cutreach to communities most affected by increasing foreclosures, assistance and
resources for consumers faced with foreclosure, foreclosure intervention and rescue

programs, and ways to fund these programs,
The Working Group divided into two commitiees to develop more concrete
recommendations concerning these issues:

¢ Fducation and Counseling

e Foreclosure Intervention Products and Services

ADD 000050
28




SECTION| 7

Education & Counseling

Objective: To recommend ways to inform the general public about available resources
for pre-purchase education, post-purchase support and financial education.

[n achieving this objective, the Working Group stresses three points that should
be emphasized to all consumers:

e  Consumers need to get informed and educated early in the process,
whether that is early in the homebuying process or early in the credit
problem stage, before the foreclosure process begins,

e Prevention is key: A homebuyer that avoids the loan they can’t afford or
plans for unforeseen problems down the road is less likely to face
foreclosure.

¢ Buyers have to take responsibility to educate themselves, Relying on
others to act in your interest will only open yourself up to trouble.

The Working Group recommends distributing information by two main
approaches:

Statewide Campaigns

The Working Group recommends developing several different statewide
campaigns to provide broad education to a wide variety of Massachusetts residents,

Grassroots Approaéh

A grassroots approach is essential to reaching people across Massachusetts that
may not be aware of the existing resources available to assist themn in making important
financial decisions because they are not tapped into homebuyer education groups,
community development corporations, or other local entities.

As an example of a grassroots approach, the Working Group recommends that the
Greater Boston Civic Engagement Initiative (CEI) be used as a model. CEI was
established in 2002 as a three-year $1 million effort to increase nonpartisan voter
registration and mobilization in low-income comnniunities and communities of color with
low rates of voter participation, CEIl invests in cormmunity-based organizations, stich as
community development corporations, health centers, service providers and ethnic
alliances that include voter registration activities as one component of their work. The
theory is that since they are embedded in their communities, they are trusted and have
credibility to encourage voter participation as part of engagement in the local community.
In the first year, 19 organizations in Boston, Chelsea, Salem, and Lynn received one-year
grants in the range of $15,000-$30,000 and registered nearly 7,000 new voters, among
other accomplishments.

Both methods will include messages targeted to different gronps:

& First-Time Homebuyers
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o Current Homeowners Interested in Learning More Information
o Current Homeowners at Risk of Losing Their Homes

The messages should further be provided in multiple languages and to people of
various ages (young families versus elders).
The Working Group recommends that a partnership of government, nen-profit,

and industty groups be formed to identify specific entities to sarry out the following
gctions and to oversee the initiative as a wlole.

Short-Term Actions:

1. Statewide Cantpaign: State Agencies Should Support
Homebuyer Education

It should be Massachusetts public policy to support the importance of homebuyer
education, State agencies and state legislators should be equipped with the tools to refer
consumers to available resources. A directory of housing counseling and other resources
should be developed by the Department of Housing and Community Development and
distributed to all state agencies and all state legislators to better serve clients and
constituents.

2. Grassroots Approach: Initiative to Inform Local Communities
A. Regional Meetings

Convene regional meetings or forurns to bring together “change agents™: local
officials, chambers of commerce, local non-profit organizations, members of the
Massachusetts Municipal Association, local real cstate agents, community development
corparations, housing partnerships, other community-based organizations and community
leaders. The “change agents” will all use the same unified, simple message and have
resources to back up the message. The method nsed to educate and enconrage “change
agents” could be modeled after traditional voter turnout technigues. The regional
meetings would provide education on the issue of predatory lending and foreclosures.

Create a packet of information to distribute that will include:

o Data by eommunity (collect data on which comimunities have bigh rates of
subprime lending; which communities are expeviencing high rates of
foreclosure),

¢  What the issnes are (how do foreciosures affect local communities and
neighborhoods; what is the fiscal impact for a municipality?).

s  What can communtties do? (ask local lenders to convene financial
education seminars; send “Don’t Borrow Trouble” hrochures to all town
residents; start their own initiative to combat foreclosures).

s Copies of the “Don’t Borrow Trouble” brochures which include the 1-800
nuwmber for the Diviston of Banks hotline should be given to homebuyer
counseling agencies, other community-based organizations and
municipalities to distribute,
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» Standardized form for change agents to use when providing information to
consumers. The form could capture financial information and could be
used to refer the consumer on for additional support or to deterinine if the
consumer is at risk for foreclosure,

e Local officials should also be provided with infornation on the steps taken
by other communities, e.g. Boston, Brockton and Lawrence,

B. Utilize Local Media Outlets

= Contact local newspapers and encourage the editors fo run stories about
subprime and predatory lending; consider obtaining “guest” columns to
distribute to various newspapers.

= Educate local media abonut subprime and predatory {ending and the
negative impact it has had on their community.

e Contact local radio stations.

o Utilize local cable television. Community members can ask their local
cable stations to run previously taped segments, including one segment
that could be run statewide in multiple languages.

+ Contact television stations to deterinine if they could donate air time to run
previously recorded videos.

3. Grassroots Approach: Workshops to Inform Consumers

Encourage cominunity-based non-profit organizations to hold workshops on post-
purchase issues. Sorme non-profit organizations offer post-purchase classes. The
Working Group recommends that these organizations increase their focus on predatory
lending, refinancing and financial planning for the future, This will provide information
to botll homcowners hefore they experience financial probleims and may capture
homeowners that are already at risk for losing their homes and get them connected with
services faster.

Long-Term Actions
1. Statewide Campaign: New Marketing Strategy

Massachusetts needs to develop a new way to reach people with the resources and
information already available. A new statewide marketing strategy should be developed
and a public spokesperson(s) should be identified. The Working Group recominends
developing a competition and pair college students with local advertising and marketing
firms to develop new messages about the importarce of financial education and
understanding mortgage products.

This competition conld be modeled after the CHAPA and Federal Home Loan
Bank of Boston’s successful Affordable Housing Development Competition, That
competition matches graduate students with professionals in the development community
and provides the opportunity to combine classroown experience with real-world practice
in affordable-housing developinent.
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A similar approach could be used for a marketing competition to match college
students with marketing professionals to develop new ways to reach out to the broader
community eboutt thie importance of financial education. This can alse present an
opportunity for partnerships with organizations such as the American Marketing
Association (AMA.) — Boston Chapter. Associations such as these can infroduce this
initiative to their collegiate members or affiliates, where they can apply their marketing
skills in a real-world situation. This aiso provides an opportunity for awareness and
visibility among college students themselves who may soon be entering the home buying
market.

2. Statewide Campaign: Website on Financial Education

The State should develop a website dedicated to financial educaticn and existing
resources in Massachusetts. The website should be developed and maintained by the
Office of Consumer Affairs and Business Regulation and should model other successful
websites like the State of Pennsylvania’s Office of Financial Education website
(www.moneysbestfriend.com).

The Working Group also recommends tapping into existing websites that may
offer some of this mformation such as The Bechive (www.bechive.org), the state’s
Virtual Gateway, and other state-initiative websites,

3. Statewide Campaign: Legislation Filed to Create a Home
Preservation Fund

At least three legislative petitions were filed for the 2007-2008 session regarding
foreciosure and include the creation of funds to be used to preserve homeownership. One
of the bills fifed (S747/H1290) calls for the creation of a $10 million fund to be used for
grants and loans to homeowners who are victims of predatory lending and are facing
foreclosure and for grants and loans to non-profits to conduct education campaigns,
counseling, legal services, and refinance assistance. At a hearing on that bill, it was
suggested that if law enforcement officials recover judgments in cases alleging unfair or
deceptive conduct by predatory mortgage lenders or brokers, they be authorized to
contribute some portion of those recoveries to the Fund.

Under the bill, the Department of Housing and Community Development would
be tasked with determining eligibility criteria to gain access to the funds. The Working
Group recommends that, if implemented, high priority shonld be given to expanding the
capacity of community-based organizations to assist local residents on credit and
foreclosure issues in areas of the state with the highest levels of high-cost loans and
foreclosures.

In addition to a state funding mechanism, those who are responsible for causing
the current foreclosure crisis should help to sotve the problem. If a foreclosure fund is
established to help consumers facing foreclosure, a significant portion of those funds
should be devoted to helping consumers stay in their hommes as well as to counsefing
consummetrs to help repair their credit and to avoid getting into trouble again (see
recommendations below under Foreclosure Infervention Prodicts and Services).
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Foreclosuie [nfervention Products and Services

The purpose of the Foreclosure [nterveation Products and Services Committee
was fo fry to find ways to reduce the number of foreclosures in the future, while at the
same time trying to help those individuals who are in the process of foreclosure through
products or services.

Widely published statistics show a growing foreclosure problem in
Massachusetts, The current honsing market siowdown, the upward re-pricing of
adjustable rate mortgages have made it difficult for many consumers facing foreclosure to
refinance into 4 move affordable loan, In addition, The Working Group believes that the
additional reasons for the increase in foreclosure include the following:

e Fraund

e Exotic mortgages to unsophisticated borrowers

» Speculators

» Stated-income loans

o Loans with low initial interest rates which qualify a borrower and then
adjust to interest rates that exceed the borrower’s capability to pay

As a result of these issues, the Working Group recommends a number of options
to mitigate the ongoing problems oceurring in the Massachusetts marketplace:

Enhance the Mortgage Hotline

The Mvision of Banks offers a “1-800" number or mortgage hotline for
consumers to call seeking help. In the past, the Division of Banks lias partnered with the
National Conswner Law Center to create resources for Division staff to use when
consumets call who have been victimized by predatory lending practices. The Division
should establish a similar model for consumers facing foreclosie. Division staff should
have lists of resources to refer consumers to that need counseling or help in refinancing to
avold foreclosure, In addition, trained bilingual staff should be avaiiable to assist
consumers who do not speak English. '

Also, NeighborWorks America currently operates a hotline: 888-595-HOPE
(www.995hope.org). The Working Group recommends that the Division of Banks
consider the NeighborWorks model as a best practice to learn move what their process
has been like,

Develop a list of foreclosure counselors

A statewide directory of counselors should be developed and made available to
staff at the Division for the Mortgage Hotline for consumers facing foreclosure. There
are currently bills pending before the Legislature that would create a fund to be
administered by the Department of Housing and Community Development that would
provide grants to non-profit agencies for the purposes of assisting consumers faciug
foreclosure, Callers to the Mortgage Hotline counld be referred to such organizations
approved by the Department of Housing and Community Development.
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Develop a listing of lenders willing to assist consumers out of
foreclosure :

The Division should seek financial institutions and lenders throughout the state to
register as witling to help individual borrowers in local communities who are at risk of
foreclosure. Individual financial institutions would sign up and when someone called the
“800" number they would be referred to a financial institution for counseling and
assistance based on the location of the property. Participating institutions would offet an
“intervention” product similar to the recommendation below (see “Foreclosure
futervention Mortgage™ below).

Establish a fund or grants for organizations providing
counseling or legal services to consumers facing foreciosure

Throughont discussions with various counseling agencies on the Working Group,
it is apparent that funding sources for their organizations has been dwindling and in this
kiud of environment it is deemed inadequate. As a result, the Working Group
recommends that the Commonwealth increase the funding to the agencies involved in
assisting homeowners who face foreclosure. In addition, a disproportionately large
segment of the foreclosure market represent minorities and individuals where English is a
second language. Because of language and cuitural barriers, there is a tendency for
assistance to occur at the last possible moment and therefore any hope of reducing the list
of foreclosure becomes problematic. Through appropriate funding levels, early
intervention through various outreach efforts will provide e more meaningfu! solution.
Additionally with an appropriate level of funding, homeowner education can take place
for first time homebuyers. It is highly recommended that all first time homebuyers
receive pre-purchase and post-purchase counseling or education, although the Working
Group does not recommend making this & requirement. This will necessitate financial
support for many local grassroots organizations, serving immnigrant and minority
comimunities throughout the state, In addition, if the cotmseling egency is not an
independent third-party provider, they should disclose to the consumer any financial
interest that the counselor or agency may have in the loan.

As mentioned above, there are bills pending before the Legislature to create a
funding mechanism for counseling and other organizations. This would be accomplished
either through appropriation or through fees from foreclosure filings or licensing, The
Working Group recommends that some funding mechanism be established to ensure
adequate services for Mussacliusetts homeowners af risk of losing fheir lromes.

Lender Forbearance

The social and human costs of foreclosure are well known, However, foreclosure
is costly for lenders or the servicers of mortgages as well, both in terrns of the monetary
costs as well as the reputationat risks. As an alternative to foreclosure, lenders, servicers,
and note holders should consider forbearance jn the form of temporary rate reduction,
waiver of pre-payment penalties, waiving or capitalizing late fees, or restructuring the
terms of the note. Failure to exercise prudent forbearance could result in a spiral of
increased foreclosnres, causing depressed community honsing values, causing even more
foreclosures, On an individual basis, there are few economic incentives to offet reduced
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rates or altered terms to a borrewer iu ttouble. However, the industry as a whole henefits
by bringing down foreclosure rates, The Working Group recommends that the Division
of Banks, the Office of Consumer Affairs, other Administration officials, the Atrgrney
General, and other officials corvene a meeting of those lenders, servicers, and
investazent frms wirk the largest portfolios of af visk loans {0 urge them to exercise
Jorbearance as a firsi alternative to foreclosure.

Develop a foreciosure intervention mortgage program

The Working Grounp recommends the development of a new product be calied,
“The Community Relief Mortgage” (the Program). The Program would be designed to
help those mortgage borrowers who ate in the process of foreclosiws or at risk for
foreclosnre but can still quealify for refinancing with flexible underwriting and credit
enhancemetts.

The Working Group has created the framework for a creative but sound Product.
In general, the Product would be a 10/30 mortgage or, in essence, a 40-year term. The
initial rate on the mortgage would be discounted from current market tc approximately
5% and fixed for a pertod of 10 years. At the time of re-pricing, the rate will not exceed
the original 40-year market rate plus a cap of 1%. For example, if at the time of the
initial application, the fixed-rate on a 40-year mortgage was 6%, then at the time of re-
pricing after 13 years, the maximum the rate could advance would be 7%. The borrower
would not be subject to PML On a $250,000 loan the “lost” interest will be recovered
after re-pricing in year 26 of the 30-year portion of the loat.

Program Highlights

¢ Expanded qualifying ratios

e Closing costs included in the mortgage

e Maximuun mortgage amounts would equal FannieMae/FreddieMac limits

¢ The homeowner must maintain occupancy for a minimum of five years or
pay back the discounted rate out of any appreciation.

o Jmpaired credit caused by the high cost of an initial mortgage would not
discount eligibility for the program

Eligibility Requirements

e Owner occupied, one-to-four family property and condominium and co-
operative dwellings

¢ Principal Residence

e No income limitations

¢ Priov participation in a foreclosure connseling by a third party without a
financial intevest in the loan
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Creale a market for the Foreclosure Intervention Mortgage
Program

Credit Enhancement

This mortgage Product is clearly not a conventional program. Some form of
credit enhancement may be necessary. The Working Group discussed the role that ihe
Government Sponsored Enterprises (GSEs), including FannieMae, FreddieMac, and the
Federal Home Loan Banks, could play in assisting the credit ephancement of this
Product. Helping to preserve affordable housing is at the core of the mission of the GSEs
and each has developed affordable housing programs. The Working Group recommerds
that the GSEs should play a roie in helping consumers repair their credit and remain
in thefr homes, This can be a shared risk approach with lenders where the present value
between the market rate and the discounted rate coutd be amortized over the life of the
Product.

Incentives to offer or invest in the Intex*vellfion Program

It is also anticipated that a marketing effort on the part of the Administration
would be necessary to encourage various lenders to support this product. In addition, a
secondary market of investors would be necessaty to ensute the sustainability of the
Product. Given this set of circumstances, it may be necessary to convince various
foundations, the State Retirement Board under the State Treasurer’s Office, various
pension funds and others to invest in this effort as an alternative to the detrimental impact
that would otherwise occur.

Given the curvent housing slowdown and backlog of homes available in the
market, there continues to be downward pressure on pricing. When you add to that
pressure the volume of foreclosures that are expected, it can only be detrimental to the
housing pricing environment. This in turn could cause values statewide to decline,
thereby reducing the tax-base upon which cities and towns rely to pay for critical
services. This potential tax shortfall could be substantial given the potential impact by
having this many families being moved out of their homes through foreclosure. When
you consider that the majority of the foreclosures are occurring in the older industrialized
cities, the social pressures that will be experienced in those cities will be significant.

Those who have contributed to the crisis should help solve it

The Warking Group strongly beligves that lenders who have originated a
substantial number of loans in foreclosure and the holders of a substantial number of
toans in foreclosure should bear the primary responsibility to help alleviate the current
foreclosure crisis by investing in snch a Product. Foreclosing on a property, taking
possession, and attempting to sell a property in a declining housing market is a very
costly proposition. Investing in the Community Relief Mortgage program would be less
costly than the costs of a spiraling foreclosure crisis or the reputational damage, including
litigation risk, by large scale foreclosures,

In addition to the above recommendation to convene a meeting of industry and
government officials to encourage lenders to exercise forbeavance, the Working Growp
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SECTION| 7

aiso recommends that these swine lenders and investors be urged to invest in the
Communiiy Relief Program as another meais to alleviate the foreclosure problem,

While there is no guestion that a product of tlis natuce will require strang public
support and potential use of public funds, the alternative spiral of foreclosures is
potentially more disruptive, uncontrolled and debilitating to municipal and the state’s
econolny and to the mortgage market itself,

For those with no alternatives fo foreclosure, assistance will be
required

Despite anyone’s best efforts or intentions, many people will not qualify for any
forbearance or discounted product. For those individuals who will have to suffer the loss
of their homes, they will have many needs. First among these is the need for shelter. If
any foreclogure assistance funding is available, one of the key resources that will be
required is ensuring that families that have lost their home find safe housing, either with
relatives or through rental hovsing. This may require emergency funds and help from
groups such as the Housing Consumer Education Centers. An increase in foreclosures
will also increase the numbers of families on waiting lists for rental subsidies and
vouchers. Second, these families will need counseling setvices to be able to rebuild their
credit and ensure that they do not fall into similar circumstances again.

Additional Recommendations

In addition to the above recommendations, the Working Group also offers the
following suggestions:

e The Federal Reserve shonld consider amending Regulation C pursuant to the
Home Mortgage Disclosure Act (HMIDA) to require the lender that closed the
toan to file under HMDA. Currently, only the institution that made the credit
decision is required to report the transaction under HMIDA. However, many
lenders “table fund” a transaction by underwriting the loan using another
lender’s guidelines, closing the mortgage in their name, but then immediately
sell the loan to the lender that approved the loan pursuant to contracted
underwriting guidelines. Under these circumstances, the “originating” lender
never reports the transaction nnder HMDA even though they are the onty face
that the consumer ever knew,

¢ Government at both the federal and State levels shonld be wary of banning
products outright, Rather, regulators should target practices, including
steering boreowers into products that are inappropriate. Although subptime
loans are often blamed for being part of the foreclosure problein, when
underwritten appropriately, subprime loans can be a bridge for consumers to
improve their credit to qualify for a prime loan, In addition, for many
homeowners facing foreclosure, refinancing into a subprime loan may be their
only alternative. Restricting borrower access to these products may oniy
compound the problem,
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Vill. Conclusion

The attendees at the Mortgage Summit and participants in the Working Groups
represent the broad spectrum of those involved in one way ar another in the mortgage
industry. -Government agencies, regulated entitles, trade groups, community
organizations, as well as advocacy groups all had a seat at the table. Each in their own
vight are also consumers, '

Since all involved have roles within the mortgage process, all acknowledge that
foreclosures will occur. History reflects that fact. However, all agree that a confluence
of recent and ongoing events have resulted in the flood of foreclosure activity today. The
recornmendations in this report do two things. They recognize that current events
evidence various hew reasons for foreclosures, and two, that there are new areas to
consider for resotution of today’s mortgage problems, ‘

Those resolutions may lie in State or federal legislation or regulation as well as
with regulators, law enforcement officials, financial institutions, regulated entities,
community and non-profit groups, as well as consumers themselves. Some
recoimumendations identify funding needs while others identify education programs.

Despite our differences, the participants of the Working Groups also agree that we
are committed to do what we can to address this growing problem.
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Howse 4085
An Act Implementing the Division of Banks Mortgage Summit Recommiendations

Summary

House 4085 is a message filed by Governor Deval Patrick to provide assistance to homeowiners
facing foreclosure, criminalize mortgape frand, prohibit abusive mortgage foreclosure rescus
schemes, and other measures as part of a comprehensive plan to prevent predatory lending and
protect families facing fareclosures.

SECTION 1 of this tegislation secks to add a new section, section 35DD, to Massachusetis
General Laws chapter 10 to establish a Divisiou of Bauks Trust Fund which would be used solely
i1 commection with the establishment, administration, operation and updating of a mortgage
foreclosure database which would be established under SECTION 5 of this legislation. The
Division of Banks Trust Fund would consist of 100% of the fee revenue collected from the filing
fee in connection with filing & Motice of Intent To Foreclose and Right To Cure with the Division
as required by SECTION 5 of the legislation, Tie filing fee for the Notice of Intent To Foreclose
and Right To Cure shall be established by the Secretary of Administration and Finauce.

SECTION 2 of this legislation seeks to add a new section, section 8D, (o chapter 183 of the
Massachusetts General Laws in order to require every mortgage and assighment of a morigage
secured by one-to-four family, owner-occupied real estaie in the Commonwealth to have
endorsed on it the name, post office address and license nunber of the mortgage broker aud, if
applicable, the mortgage loan originator responsible for placing such inortgage loan with a
mortgage lender. This endorsement, or a notation that no mortgage broker or mortgage loan
originator was fuvolved in the transaction, shall be recorded as part of the mortgage. Failure to
incinde this information shall not affect the validity of the mortgage. No register of deeds shall
accept a mortgage or assignment of mortgage for recording nnless it is in compliance with this
section,

SECTION 3 amends Massachusetts General Laws chapter 183, section 27 to mandate that a
foreclosing mottgagee provide to the movtgagor a written, itemized accounting of the disposition
of the proceeds of a forecloswre sale, including, but not limited to, the sale price, legal fees,
auctioneer fees, publication costs, and other fees, and any surplus due to the mortgagor or the
amount of any deficiency within 30 days of the date of the foreclosure sale.

SECTION 4 seeks to add a new section, section 69, to chapter 183 of the Massachusetts Genetal
Lasvs in order to prohibit a mortgage lender from making a variable or adjustable rate mortgage
loan on one-to-four family, owner-occupied property in the Commonmwealth unless (1) the loan
meets all the standard underwriting criteria for a conventional mortgage loan as established by the
Federal MNational Mortgage Association or the Federal Home Loan Mortgage Corporation and is
rated “A” paper under those criteria; or (2) the mortgagor affirmatively opts in writing for the
variable or adjustable rate mortgage loan and receives certification from & counselor with a third-
party nonprofit organization approved by the U.S. Department of Housing and Urban
Development, a housing agency of the Commonwealth, or the regulatory agency which has
jurisdietion over the creditor, that the mortgagor has received counseling on the advisability of
the loan transaction. Counseling shall be aflowed by telephone. I a moitgage loan is made in
violation of this section, the variable or adjustable rate terms shall not be enforceable and the
mortgagee shall only be entitled to collect interest at the lesser of the original interest rate,
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inchyding any discounted rate, or the current adjusted rate, The Commissioner of Banks may
issue directives or guidelines, or adopt regulations to administer this section.

SECTION 5 amends the Massachosetts foreclosure statute, Massachusetts General Laws chapter
244, by adding four new secticns, section 14A, 14B, 14C and 141,

Section 14A prohibits a imortgage holder from foreclosing on au owner-occupied, one-to-four
family property unless the mortgagee has provided the borrower with a 90-day Notice of Intent
To Foreclose and Right To Cure as set out in the legisfation. A copy of this notice shall be filed
witl the Division and this filing shall include the rate of intevest on such loan and whether the
loan has a variable or fixed rate of interest. Section 14A also prohibits the lender from charging
the borrower any attorneys’ fees or other fees and charges other than per diem interest during the
90-day right to cure,

Section 14B states that the mortgagee may, without further action, proceed with the foreclosure
sale if the botrower fails to cure the defauit during the 90-day right to cure. If the property is sold
at a foreclosure sale, the mortgagee shall notify the Division, in writing, of the date of such
foreclosure sale and the purchase price obtained at such sale and shall include a copy of the
Notice of Intent To Foreclose and Right To Cure for said property, The information filed is
relative to the foreclosure database established by Section 14D.

Section I4C prohibits foreclosmre rescue schemes by making any reconveyance agreement
between a homeowner who is in default or foreclosure and a purchaser illegal and nuenforceable
in the Commonwealth unless the purchaser is a spouse, parent, grandparent, child, grandchild,
sibling, aunt or uncle of the homsowrer.

Section 14D requires the Division of Banks to maintain a foreclosnre datzbase relative to
foreclosure activity by mortgage Jenders, mortgage holders and inortgage servicers as well as
mortgage brokers aud loan orviginators who placed such mortgage loans in the Commaonwealth.
Such data shall be public and include, among other things, analysis on foreclosnre notices
compared to foreclosure sales and any patterns on the geographic location on foreclosures.
SECTION 1 of the legislation relates to the expenses required for the administration of the
database.

SECTION 6 amends Massachusetts General Laws chapter 255E, section 2 in order to delete the
mortgage lender or mortgage broker licensing exemption for any nonprofit agency or corporation
incorporated under the laws of the Conitnonwealth for the purpose of assisting low to moderate
income households in the purchase or rehabilitation of family residences of four or less units and
which holds tax exempt status granted under the provisions of Section 501(c)(3) and 501(c)}(4) of
the Internal Revenue Code.

SECTION 7 establishes the crime of mortgage frand in the Commonwwvealth by adding a new
Section 35A to Massachusetts General Laws chapter 266. This amendment sets forth the various
activities that trigger this statute, when, with: the intent to defrand, a person knowingly:

(1) makes or causes to be made aumy deliberate material misstatement, material
misrepresentation or material omission during or in connection with the mortgage lending
process with the inteniion that it be relied on by a mortgage lender, mortgagor or any
other party to the mortgage lending process;
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(2) uses or facilitates the use of any deliberafe materizl misstatement, material
mistepresentation or material omission during the mortgage lending process with the
intention that it be refied on by a mortgage lender, mortgagor, or auy ctber party o the
mortgage lending process;

(3} receives any proceeds or other finds in connection with a residential mortgagpe
closing that the person knew resulted from a violation of (1) or (2} of this subsection;

(4} coerces or induces a real estate appraiser fo inflate the vakie of real property used as
collateral for a residential mortgage foan;

(5) represents or implies that a real estate appraiser will not be selected to conduct an
appraisal or selected for future appraisal work unless the appraiser agrees in advance to a
value, range of values or 2 minimum vaiue for the real property,

(6) represents ar implies that a real estate appraiser will not be paid for an appraisal.
unless the appraiser agrees n advance to a value, range of values or a minimum vale for
the real property;

(7T) conspires to violate any of the provisions of paragraphs (1) through (6) of this
subsection; or

(8) files or causes to be filed with the register of deeds of any county of the
Commonwealth any document that the person kuows to contain a deliberate matertal
misstatement, material misrepreseitation or material omission,

There are provisions for venue for litigation, including the county in which the residential
property is located; any county in which any act was performed in furtherance of the violation;
any county in which any person alleged to have violated this section had control or possession of
any proceeds of tlie violation; if a closing occwrred, in any county in which the closing occurred;
or any county in which a document containing a deliberate material misstatement, material
misrepresentation, or material omission is filed with the regisier of deeds.

There is a provision authorizing District Attorneys and the Attorney General to conduct the
criminal investigation and prosecution under this section. The penalty for a violation of this
section is imprisonment in state prison for up to 5 ycars or in a house of correction for np to 2.5
years, by a fine not to exceed $10,000 for a natural person or $100,000 for any otlier person, ot by
both such fine and imprisonment. Ifa violation of this section involves engaging or participating
in a pattern of residential mortgage fraud or a conspiracy or endeavor to engage or participate in a
pattern of residential mortgage fraud, the penalty is imprisowmnent in state prison for up to 15
years aud by a fine not to exceed $50,000 for a natural person or $500,000 for any other person,
or by both such fine and imprisonment. Each instance of residential mortgage frand under this
section is a separate offense. All real and personal property subject to a violation of this section
shall be subject to forfeiture to the Commonwealth,

SECTION 8 of the legisiation authorizes the Division of Banks Trust Fund, established under
SECTION 1 of this legislation, to retain all unexpended funds for fiscal years 2008, 2009 and
2010. Funds deposited in the Fund that remain unexpended at the end of the fiscal year and that
exceed 2(0% of the Fund’s expenditures for the previous fiscal year shall revert to the General
Fund beginning in Fiscal Year 201 1.
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SECTION 9 makes the act effective upon passage,

Noter As the title indicates, this legislation is based on the recomrsendations of a Morigage
Sumimnit convened by the Massachusetts Division of Banks. The Mortgage Summit resulted in
the formation of two Working Groups. One was to focus on Education and Foreclosure
Assistance and the other had jurisdiction for Rules and Enforcement. The Working Groups
concluded their work and made thelr reconumendations at the end of March. This full report,
entitled  Repori  of the  Mortgage Summit Working  Groups, is  avzilable at
bitp: /sy mass. gov/Boca/docs/dob/Mortgage Suminit Final 20070409 ndf,

plesal\legis\2G07-2008\iling\House 4085-summary
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CHOUSE . . . . . . . No. 4085

The Conmmoentpealth of Megsahugeiiy

EXECUTIVE DEPARTMENT
State House « Boston 02133
(617) 725-4008

DEVAL L. PATRICK
GOVERNDR

TIMOTHY P. MURRAY
LIBUTENANT GQVERNOR

Tune 11, 2007,

To the Honorable Senats and Honse of Representatives:

I am filing for your consideration the attached legislative proposal,
eititled, “An Act Implementing the Division of Banks Mortgage Summit
Recommendations.”

Massachuselts, like other states across the country, faces an escalating and
complex crisis of home foreclosure, This legislation draws upon the
recomiendations 6f the Mortgage Summit Group, a pattnership of 50 partici-
pants with a wide range of experlise— from non-profit agencies, governnient
agencies and the moertgage lending indusiry. An outgrowih of that broad part-
nership, this cemprehensive legislation will fight the surge in home foreclos
sures and ourk predatory lending, The bill eriminalizes mortgage fraud in the
Commonwealth; ereates a centralized statewide foreelosure database of foreclo-
sure activity 1o monitor and analyze foreclosurss and foreclosure patterns at the
Division of Banks; and mandates that maortgage holders file 2 90-day notice of
intent to foreclose with the homeowner and the Division of Banks. Finally, this
bill requires mortgagees to receive cotisumer counseling prior to obtalning non-
conforming variatde rate mortgage loans,

These refornt measures will go a long way toward empowering the people of
the Massachusefts to meel their mortgage obligations, Accordingly, 1urge your
carly and favorablc consideration of this bill, which protects Massachusetts
families from predatory lending and the Increasing risk of losing their hornes,

Respectfully submitted,

==

DEVAL L. PATRICK,
Governor,
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Ehe Connmontwealelh of Masgachusgetts

In the Year Two Thousand and Seven.

AN ACT IMPLEMENTING THE DIVISION OF BANKS MORTGAGE SUMMIT
RECOMMENDATIONS,

Be it enacled by the Senate and House of Represeniatives in General
Court assembled, and By the awthority of the same, as follows:

1 SECTION 1. Chapter 10 of the General Laws is hereby amended
2 by inserting after section 35CC the following section:—
3 Section 35DD. (a) There shall be established on the books of the
4 commonwealth a separate fund to be known as ths Division of
5 Banks Trust Fund, to be expended, without prior appropriation, by
6 the division of banks, The fund shall consist of 100 per cent of the
7 fee revenue collected under subsection (). Funds from the account
§ shall be expended solely in connection with establishing, admiuis-
9 tering, operating and updating a mortgage foreclosure database in
10 the commonwealth and providing reports from information in that
[1 database. No expendifurc shall be made from the fund which shail
[2 cause the Tund to be in deficit at the close of any fiscal year,
13 Moneys deposited in the fund that are uncxpended at the end of the
14 fiscal year and that exceed 20 per cent of the fund’s expenditures for
15 the previous fiscal year shall revert to the General Fund.
16 (b) Notwithstanding any geneyal or special law to the conirary, the
17 secretary of administration and finence shail sdopt regulations to
18 establish a fee for the filing of a Notice of Intent To Foreclose and
19 Right To Cure with the division under section 144 of chapter 244,

SECTION 2, Chapter 183 of the Geoneral Laws is hereby amended
by inserting after section 6C the foliowing section:—

Section 6D, Every morigage and assignment of mortgage seoured
by residential property, as defined in section 1 of chapter 255E, pre-
sented for record, In which a morigage broker, as defined in section
1 of chapter 255E, is involved shall contain or have sndorsed upon it
the name, post office address and license number of the mortgage
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8 broker and, if applicable, the mortgage loan originator responsible

9 for placing the morigage loan with the monigages, This endorse-
10 ment (or notation that no mortgage broker or mortgage loan origi-
1 nator was involved in the mottgage) shall be recorded as part of the
12 mortgage or assignment of mortgage, Failure to comply with this
13 paragraph shall not affect the validity of any mortgage or assigament
14 of mortgage or the recording of any mortgage or assignment of
15 mortgage, No register of deeds shall accept a mortgage or assign-
16 ment of & mortgage for recording unless it is in compliance with the
17 requirements of this section,
18  For the purposes of this section, “mortgagc loan ariginator” shall
19 mean a natural person: (a) who is employed by or associated with a
20 morigage lender or mortgage broker and (b) who negotiates, solicits,
21 arranges, provides or accepts residential mortgage loan applications,
22 or assists consumers in completing those applications.

SECTION 3. Section 27 of chapter 183, as appearing in the 2004
Offictal Edition, is hereby amended by adding the following para-
graph;—

The holder of a mortgage of real estate, or the holder’ s representa-
tives, shall provide to the mortgagor or the mortgagor’s heirs, suc-
Cessors or assigns a written notice containing an itemized accounting
of the disposition of the proceeds arising from a sale under the
power of sale, including but not limited to the sale price, legal fees,
avotioneer fees, publication eosts, and other fees, and any surplus
due to the mortgagor or the amount of any deficiency, within 30
days after the date of the sale.
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SECTION 4, Chapter 183 is hereby forther amended by adding
the following section:—

Section 69. No mortgagee who makes a loan to be secured by a
mortgage on owner-occupied, | to 4 family real estate [n the eom-
monwealth shall make the loan at & variable or adjustable rate of
interest unless: (i) the Joan meets all of the standard underwriting
criteria for a conventional mortpage’ loan as established by the Fed-
eral National Mortgage Association or the Federal Home Loan
Mortgage Corporation and is rated "A” paper under those critetia;
or (if) the morigagor affirmatively opts in writing for the variable or
adjustable rate loan and receives eertification from 4 coungelor with
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12 & third-party sonprofit organization approved by the United States
i3 Department of Housing and Urban Developinent, a houslng
i4 fihancing agency of the commonweslth, or the regulatory agency
1§ which has jurisdiction over the ereditor, that {he mortgagor has
e received counseling on the advisability of the lean transaction,
17 Counseling shall be allowed in whole or in part by telephonic
1 means. The commissioner shall maintain a list of approved coun-
13 seling programs. At or before closing such a loan, the mortgagee
20 shall obiain evidence that the mortgagor has complsted an approved
21 counseling program, If a mortgage loan is made by a mortgages in
22 violatlon of this section, the vatiable or adjustable rate terms of the
23 loan shall not be enforceable and the mortgagee shall only be enti-
24 tled to collect an interest rate equal to the lesser of the original
25 interest rate, including any discounted rate, or the cwirent adjusted
26 terest rate throughout the remaining term of the Joat. The cotn-
27 missioner may issue directives or gnidelines or adopt regulations in
28 order to administer and carry out this section and to further define
29 the terms used in this section,

SECTION 5, Chapter 244 of the General Laws is heteby amended
by inserting after section 14 the following 4 sections:—

Section 14A. (a) After a breach of coudition of & mortgage loan
secured by residential property in the commonwealth, a mortgagee
ot holder of the mottgage shall not proceed against the mottgaged
premises under a power of sale unless the mortgagee or holder of the
mortgage gives the moztpagor the notics described in this section.

{b) The notice shall be in writing and shall be mailed, postage
prepaid, by certified mail with return receipt requested, to the mort-
gagor at his fast address then known to the morigagee, at least 90
days before exercising any rights under a power of sale.

{c) The notice shall conspicuously state the rights of the mort-
gagor upon default in substantially ihe following form:

The heading shall read: “Notiee of Intent To Foreclose and Riglt
To Cure.” The body of the nofice shall read: “You are now in default
on a mortgage loan (ransaction dated . This mortgage loan is
secured by propetty located at . This loan was originated by
(name of motigagee), assigned to (if applicable) and is being
servieed by (if applicable), The nortgage broker/mortgage
originator for this mortgage loan transaction was . You may

—
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cure your default by paying all sums due on the mortgage loan on or
before (a date which is at least 90 days after the notlee has been
mailed). I you pay this ainount within the thme allowed, you are no
longer in default and may continue on with the transaction as though
the defanlt had not ccourred. You may contact the mortgages or the
mortgagee’s agent at (telephone number of inortgagee or mort-
gagee’s agent) in ovder to obtain the amount due to sure the default
on your mortgage loan,

If you do not gure your default by the date stated above, (name of
mortgagee) may begin foreclosure proceedings ageinst you, and you
could lose your home.” :

(d) A copy of the notice deseribed in this section shall be filed
with the cominissioner of banks and shall include the rafe of interest
onh the loan and whether it was a variable or fixed rate of interest,
The filing fee for the notice shall be determined annually by the Sec-
retary of administration under section 3B of chapter 7.

() No attorney’s fees or other fees or charges other than per diem
interest may be charged to the mortgagor during the mortgagor’s 90-
day right fo cure,

Section 14R, If after receiving a Notice of Intent To Foreclose and
Right To Cure frony the mortgagee under section [4A, the mortgagor
fails to cure a default on 2 mortgage loan secured by residential
properiy, as defined in section | of chapter 255E, within the time
permitted by the Notice (which shall be at least 90 days after the
Notice has been mailed), the mortgagee may do all acts authorized
or required under the power of sale. If the residential propetty
securing the mortgage loan is sold at a foreclosure sale, the mort-
gagee shall notify the commissioner of banks, in writing, of the date
of the foreclosure sale and the purchase price oblained af the sale,
and shall inglude a copy of the notice required under section 14A.

Section 14C, (a) For the purposes of this section, the following
terins shall have the following meanings:

“Defauit”, a condition in which a homeowner is 1 or morc months
in arrears on the mortgage payments,

“Foreclosure”, 2 candition in which a homeowncy has received a
notice issued by a court under chapter 57 of the acts of 1943 or has
received a notice under section [4A of this chapter,

“Purchaser™, any person who acquires title to residential property.
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59 “Transier of title®, the fransfer of a mortgagor’s interest to & pur-
60 chaser by purchase agreement, option to purchase, isase, or any
&1 other means, ot by the creation of a mortgage or other lien or encum-
62 brance that allows the purchaser to obtain legal or equitable title fo
63 all or part of the property.,

64 {b) The trensfer of title fo residential property, as defined in
65 section 1 of chapter 255E, by a mortgagor who is in default or fore-
66 closure during the ime of default or foreclosure, made in contempla-
67 tion of a subsequent canveyance of an interest back to the mortgagor
6% by the purchaser, that allows the homeowner {0 repain possession of
69 the residential property is prohibited unless the purchaser is a
70 spouse, parent, grandparent, child, grandchild, sitling, aunt, or nncle
71 of the mortgagor.

72 Section {4D, The commissioner of banks shall maintain a foreclo-
73 svre database that shall include, but not be limited to, forsclosure
74 activity by mortgage lenders, mortgage holders and mortgage ser-
75 vicers, as well as the mortgage brokers and loan originators who
76 placed these mortgage loans in the comimonwsalih, inclading infor-
77 mation relative to the original mortgagee, and auy subsequent
78 assignee. Based on the information received, the commissioner shall
79 produce & report at least annually to wack developments and trends
80 of mortgage foreclosure on residential property in the common-
81 wealth, including but not limited to an analysis of the pre-foreclo-
82 sure notices submifted to the commissioner compared fo the final
83 foreclosure notices, and any trends or patterns relative to the geo- |
84 praphic location of the residential properties, and interest rates. The |
85 report shall be available to the public upon request, and the commis-
86 sionet shall make it available in any other manner that he may
87 choose,

SECTION 6. Section 2 of chapter 255E of the General Laws, as
50 appearing, is hereby amended by striking out, in lines 34-39, the
words “or to any nonprofit ageney or corporation incorporated under
the laws of the commonwealth for the purpose of assisting low to
moderate income houvscholds in the purchase or rehabilitation of
family residences of fonr units or less and which holds tax-exempt
status granted under the provisions of Section 501¢c)(3) or S01(c)(4)
of the Internal Revenue Code,”.
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1 SECTION 7. Chapter 266 of the General Laws is hereby amended

2 by inserting after section 35 the following sestioni—

3 Section 35A, {a) For the purposes of this section, the following

4 terms shall have the following meanings:—

5 “Matesial amission”, the omission or concealment of a material

6 fact necessary In order jo make the statement made, in the light of

7 the circumstances under which it Is tnade, not misleading,

8  “Mortaage lending process”, the process through which a person

9 seoks or obiains a residential mortgage loan, including, but not Hm-
10 ited to, solicitation, application or origination, negotiation of ferms,
11 third-parsty provider services, underwriting, signing and closing, and
12 fanding of the loan, Documents involved in flie mortgage lending
13 process include, but are not limited to, uniform residential loan
14 applications or other loan applications; appraisal reports; HUD-1 sets
15 tlement statements; supporting personal documentation for loan
16 applications such as W-2 forms, verifications of income and employ-
17 ment, bank statements, tax returns, and payroll stubs; and auy
{8 required disclosures. :
[9  “Pattern of residential mortgage frand”, 1 or more rmaterial mis-
20 statements, 1naterial misrepresentations, or material omissions made
21 dusing the morigage lending process in connection with 3 or more
22 residential properties within a 5 year period, which have the same or
23 similar intents, vesults, participants, vietiins, or methods of commis-
24 sion or otherwise are fntesrefated by distinguishing chavacteristics.
25 “Person”, a nafural person, corporation, company, limited liability
26 company, partnership, trustes, association, or any other entity.
27 “Residential mortgage loan”, a loan to a natural person made pri-
28 marily for personal, family or household purposes secured wholly or
29 partially by a mortgage on real properfy located in the common-
30 wealth containing & dwelling houge with accommodations for 4 or
31 fewer separate households and occupied, or to be occupted, in whole
32 or in part by the obligor on the mortgage debt. ‘
33 (b) A person commits the offense of residential mortgage fraud
34 when, with the intent to defrand, the person knowingly:
35 (1) mekes or causes to be made any deliberate material misstate-
36 ment, material misrepresentation, or material omission during or in
37 connection wifhi the mortgage lending process with the infentton that
38 it be relied on by a mortgage lender, mortgagor, or any other patty to
39 the mortgage lending process;
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40 (2) wuses or facilifates the use of any delibetats material misstate-
41 ment, material misrepresentation, or material omission during the
42 morigage lending process with the intentlon that it be relied on by o
43 mortgage lender, mottgagor, or any other party fo the mortgage
44 lending process;

45 (3) receives any proceeds or any other funds in cornection with &
46 residentlal mortgage closing that the person knew resulted from
47 violation of paragraph (1) or (2) of this subsection;

48 (4) coerces or induces a real estate appraiser to inflate the value of
49 real property used as collateral for a residaittial mortgage loan,

50 (5) represents or implies that a real estate appraiser will not be
51 selected to conduct an appraisal of the real proparty or selected for
52 future appraisal work unloss the appraiser agrees in advance to a
53 wvalue, range of values or minimum value for the real property,

54  (6) represents or implies that a real estate appraiser will not be
55 paid for an appraisal unless the appraiser agrees in advance to a
56 value, range of values or a mintmum value for the real estate;

57 (7) conspires to violate any of the provisions of paragraphs (1)
58 through (6) of this subsection; or

59 (8) files or causes to be filed with the official registrar of deeds of
60 eny county of the commonwealth any document that the person
.61 knows to contain a deliberate material misstatement, material mis-
62 rtepresentation, or material omission,

63 (o) For the purpose of venue under this section, any act of resi-
64 dential mortgage tfraud under this section shall be considered to have
65 been committed;

66 (1) in the county in which the residential property for which a
67 mortgage loan is being sought is located;

68  (2) in any county in which auy act was perforited in furtherance
69 of the violatiot;

70 (3) in any county in which any person alleged to have violated
71 this section had eontrol or possession of any proceeds of the viola-
72 tion; :
73 {4) if a closing ocourred, in any county in which the ¢losing
74 occurred; or

75 (5) in any county in which a document containing a deliberate
76 matetial misstatement, material mistepresentation, ot material cmis-
77 slon is filed with the official register of deeds.
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{d) Dvistrict attorneys and the attornsy general shall have the
authority to conduct the criminal investigation and prosecution of alk
cases of residential mortgege fraud under this ssction,

{=)(1) Any person committing the offense of residential mortgage
{raud undet this section shall be gutlty of a felony and, upon convic-
tion, shall be punished by imprisonment in state prison for up to 5
ysars or in a house of correction for up fo 2 ¥ years, by a fine not to
excoed $10,000 for @ natural person or $100,000 for any other
person, ar by both such fine and imprisonment.

(2) If an act of residential mortgage frand under this section
involves engaging or participating in a pattem of residential mort-
grge fraud or a conspitacy or endeavor to engage or participate in 3
pattern of residential mottgage fraud, the violation shall be punish-
able by imprisontment in state prison for up to 15 years, by a fine not
to exceed $50,000 for a natural person or $500,000 for any other
person, ar by both such fine and imprisonment,

(3) Bach residential property transaction that effects a residential
mortgage frand under this section shall constifute a separate offense
and shall not merge with any other crimes set forth in this seetion,

(f) Alf real and personal property used or intended for use in the
course of, devived from, or realized through, an act of residential
martgage fraud under this section shall be subject to forfeiture to the
commonwealth, Forfeiture shall be had by the procedure set forth in
section 47 of chapter 94C. District attorneys and the attorney general
may commence forfeiture proceedings under this section.

SECTION 8. Notwithstanding section 35DD of chapter 10 of the
General Laws, as inserted by section 1 of this act, for fiscal years
2008, 2009 and 2010, moneys deposited in the Division of Banks
Trust Fund that are unexpended at the end of the fiscal year shall
remain in the fand,

SECTION 9. This act shall take effect upon its passage.
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COMMONWEALTH OF MASSACHUSETTS
THE TIIAL COURT

HAMPDEN, S8 HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO, 11-8P-3713
FEDERAL NATIONAL MORTGAGE
ASSOCIATION,
Plaintiff
RULING AND ORDER GN
AL CROSS-MOTIONS FOR
SUMMARY JUDGMENT
DOREEN LAMOUREUX, ET AL,
Defendants
L, The above-captioued post-foreclosure summary process case is before the court on the

parties’ cross-niotions for summary judgment, Despite voluminous filings, couusel have

helpfully winnowed the issues to a single (albeit compound) dispositive question: is delivery of &

right to cure notice under G.L, c. 244, §35A (§35A) required prior to exercising the statutory

.power of sale and, if so, was the §35A notice in this case sufficient? 1 rule as a matter of law that

delivery of a §35A notice is required, and that the notice in this case did not comply with the-

stafutory requirements, Stunmary judgment shall therefore euter in favor of the defeudants.

2, ¥acts: The materials facts ave very few, and andisputed, On Marck 8, 2004 the

defendants Doreen and Mark Lamoureux (Lamourcuxes) purchased the subject property, in the

course of which transaction they executed a promissory note in the amount of 120,600 to Flest
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National Bank {Lander), secured by a mortgage which idéntiﬁcd Mortgage Electronic
Registration Systems, Ine, (MERS) as the “mortgagee,” “solely as nominee for Lender.” On or
aboat November 4, 2010, MERS assigned and transferred the morigage to PHH Mottgage
Corpb:‘ati on (PHI™). OnMay 17, 2611, PHE conducted a foreclosure sale at which the
plaintiff Federal National Mortgage A;so ciation (FNMA) was the high bidder. A foreclosure
deed from PII fo FNMA was recorded on June 28, 2011,

3, On March 22, 2010, prior to assighment of the mortgage from MERS to PHH, PHH sent
a notice of default to the Lamm‘lreuxes. The notice provided in pertinent pait as follows: “The
current holder of the mortgage is: PHH Mortgage Corporation.” As of March 22, 2010, PHIEL
was the servicer of the mortgage, but was not the holder of the mortpage.

4, _ Discussion: G.L. ¢. 244, §354, as in effect at the ‘time relevant hereto, provided in

pertinent part as follows: |

w{b)The mortgagee, or anyorne holding thereunder, shall not accelerate maturity
of the unpaid balance of such morigage obligation or otherwise enforce the
mortgage because of o default...untl at least 90 days after the dats a wrttten notice

is given by the mortgagee to the mortgagor.,.
{ ¢} The notice required in subsection (b) shell informn the mortgagor of the

following...
(4) the name and address of the mortgagee, or anyone thereunder, and the

telephone munber of a representative of the mortgagee whom the
mortgagor may comtact if the mortgagor disagrees with the mortgagee’s
assertion that a default has oceurred...
5, A number of trial court decisions hiave addressed the general issue framed in this case,
namely whether “strict compliance” with §35A Is required prior to exercising the statutory power

of sale. After considerable reflection, I conclude that strict compliance is required, essentially for

the reasons articutated hy my colleagues who have ruled similarly. £.g. Maria Brave-Buenrostro
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v. Onewest Bank, F.S.B., Suffolk Superrior Coutt, Docket No, 11-03251 (May 31, 2011){Fakey,
L)y FNMA v. Reynolds, Northeast Division Housing Court; Docket No, [2-8P-0638 (March 20,
2013){Kerman, ;T % Fadzral Home Loan Morigage Corporation v. O 'Conner, Worcester
Division Honsing Cowst, Docket No, 12-SP-3164-(February 20, 2013} Horan, 1.); Greemich
Investops XXTV REQ, LEC v. Rangel, Western Division Housing Court, Docket No, 12-5P-2975
(April 2, 2013)(Fields, 1), In so concluding, T am persuaded by the analyses set forth in these
decisions and the cases upon which they rely, to which I add the following.

6. Massachusetts is a non-judicial foreclosure state, such that a mortgages may foreclose a
mottgagor’s equitable right of redemption, sell the mortgaged property, and transfer title
following sale, all without prior judicial authorization. The consequences of foreclosure are
significant, and @s only protections that exist for consumer homeowners and the publie at large
arc those self-effectuating statutory procedures established by the Legislature. Impoﬁantly,lit is
in the context of non~judicial foreclosure that the Legislature has enacted, and refined over time,
the statutory power of sale, Requiring strict compliance with the statutory power of sale is
therefore sound public policy, as it assures the necessary measure of confidence that foreclosures
are legally justified, and that the transfers which l'GSl..llt from foreclosure sales are sound and not
subject to collateral challenge. See U.S. Bank National Asscciation v, Ibanez, 458 Mass. 637
(2011).

7. The right to cure notice required under §35A is part and parcel of this statutory scheme,
[ therefore respectfully disagree with the conclusion that “substantial compliance” with §35A is
sufficient. E.g HBC Bank US4 v. Brown, Bostbn Division Housing Com-t; Docket No, 12-SP-

3218 (July 16, 2013)(Wink, 1.}, While the notien of “substantial conipliance™ has persuasive

ADD CQCO78




appeal - as g practical matter the mortazgor penerally deals with the servicer on issuss of
payment and therafore a right to cure notice which identifies the servicer instead of the
11101"tga;';ee, shiould suffice - that argument is for the chisiat.ure to consider, not for the cowrts to
impose., Whether shiffing patterns in the home mortgape fndusbry reduce the importance of
distinguishing between the mortgapee and the servicer, or rather reinforce the importance of
maintaining that distinction, are questions for the Legislature to contemplate in the exercise of its
constifutional role. As courts, our role is to afford statutory language its plain meaning.

8. Having conclnded that strict compliance with §35A is necessary, I turn to the notice in
this case. There is no dispute that PHH was not the mortéagee when it was identified as such in
the right to cure notice. I conclude as well that the phrase “or anyone holding thereundei” in
§35A(b) refers to an assiptee of the mortgege, and does not extend fo a servicer. I base this
conclusion on the analysis set forth in Maria Bravo-Buenrostro v. Onewest Bank, F.S8.B., cited
above. In addition, relying on ;tJasic principles of statutory construction, I would noto that
§35A(c)(4) requires “the name and address of the mortgagee, or anyone holding thereunder, and
the telephone number bf a representative of the mortgagee whom the mortgagor may contact...”

(emphasis added), distingnishing the “representative of the mortgagee” (here, argnably, the

servicer) from “the mortgagee, or anyone holding thereunder.” I therefore conelude that PHH

was neither the mortgagee or “anyone holding thereunder,” that the right to cure notice failed to
comiply with §35A, and that PHH thereby failed to comply strietly with the statutory power of

sale,

9. Orders The plaintiff’s motion for summary judgment is denied and the defendants’
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motion for summary judgment 18 allowed, Jodgniont for possession shall enter in favor of the

defendanis,

)b
Bo entered this Z:? day of August, 2013,

N

Dina B, Fein
First Justice
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